
The Trade, Investment, and Labour Mobility Agreement
(TILMA) between British Columbia and Alberta, signed last
April in Edmonton, could be a 'Trojan horse’ to create an
opportunity for the addition of property rights to the Charter of
Rights and Freedoms, a key part of Canada’s constitution. This
would trigger a massive change in Canadian law and
government.

Until recently, the Agreement has received scant attention
in the two provinces involved, and even less across Canada. The
low-key government explanations so far published have
centred on ‘regulatory harmonization’ between the two
provinces to ease the ability of individuals and businesses
based in one province to do business in the other; and on
government procurement regulations which would open
bidding on contracts at virtually all government levels to
proposals from the other province.

All of this, it has been said, is backed up by a well-defined
procedure for dispute settlement, culminating in a three-
person non-elected, non-judicial panel that would have the
power to exact penalties up to $5 million per case.

Property Rights Supreme
But little has been mentioned about TILMA’s provision for any
investor to challenge ‘any matter regarding the interpretation
or application of this agreement’ which an investor may
characterize as operating ‘to restrict or impair’ trade,
investment or labour mobility. 

There are few regulations or pieces of legislation, provincial
or municipal, which could not be seen under some
circumstances as restricting investment. This would clearly
include land-use regulations, provincial or municipal, and
provides a mechanism for massive deregulation. The effect is to
establish a basis for the exercise of untrammeled ‘property
rights.’

TILMA allows some exceptions, but even in those areas,
measures may still be challenged if they are ‘more trade
restrictive than necessary’ to accomplish the stated objective.
(A ‘measure’ is broadly defined as any ‘legislation, regulation,
standard, directive, requirement, guideline, program, policy,
administrative practice or other procedure’.)

With ‘property’ defined broadly, the issue has been cited by

its proponents as one of ‘economic freedom’, with business able
to challenge any regulatory measure. Or as Alberta
Intergovernmental Affairs Minister Gary Mar told the
Richmond Chamber of Commerce, ‘everything Canadian
business asked for.’ 

Property Rights and the Charter
The basis of Canadian property rights lies in the English
common law tradition, and the Magna Carta of 1215, the
British Bill of Rights (1689), and the 1960 Canadian Bill of
Rights: the individual has a right to the enjoyment of his
property and ‘the right not to be deprived thereof except by due
process of law.’ This ‘due process’ clause is held to guarantee a
fair procedure. 

But property rights were not included in the Charter of
Rights and Freedoms. Since property law is constitutionally a
provincial matter, a number of provinces were concerned that
the entrenchment of property rights in the charter would
threaten their authority to legislate land use, native land claims,
etc. Objections were also raised in the House of Commons by
the NDP, and after some debate and political maneuvering, a
proposal was dropped.

As a result, while the law recognizes the right to the
enjoyment of property, and the necessity of ‘due process’ in
dealing with that right, it does not provide a legal remedy for
the application of legislation or regulations that may limit that
right.  The law does implicitly require that compensation must
be paid in the case of outright expropriation, but not in the case
of a regulatory restriction of private property. This latter point
has been considered by the courts and rejected as being beyond
the provisions of ‘due process.’

US Property Rights and ‘Takings’ Law
The significant feature of US property rights law is found in the
final clauses of the Fifth Amendment to the US Constitution:

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any
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criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

This includes the requirement for due process, but also
makes explicit the requirement for compensation. Over the
years, US courts have interpreted ‘property’ as having a broader
meaning than merely real estate, and ‘takings’ as including
restrictions on the use of property which either took all or part
of it for public use, or restricted it to the point where it could
not be used for the owner’s intended purpose.

The US constitution, however, requires that such law also be
administered by the states, and thus the states have the right to
place their own interpretation on ‘takings.’

Oregon & the Takings Law
In the 2004 election, the State of Oregon passed (by 61%)  a
ballot initiative, Measure 37, which required that government
pay compensation to landowners for ‘regulatory takings.’
‘Regulatory takings’ referred primarily to zoning and
subdivision regulations, and excluded public health and safety
regulations.

Oregon had developed, over the years, a land-use regulation
regime that was far more comprehensive than that of any other
state, and operated at both state and local levels. Proponents of
Measure 37, which was largely financed and organized by out-
of-state interests, cited a few atypical cases as evidence that
Oregon’s land use laws were unfair to property owners.

Measure 37 required that governments either compensate
landowners when land use restrictions reduce the value of their
property, or waive the restrictions and reinstate the rights that
property owners had when they bought their land. This has
become known as the ‘pay or waive’ system. Since the initiative
became law, Oregon has recorded 2,700 claims for
compensation, 85% by land developers. The claims covered
143,000 acres, and their claimed dollar value was over $4
billion. State and local governments have been unable to pay or
contest such claims, and so have in nearly all cases waived the
contested regulations. Part of the difficulty was evaluating the
legitimacy of the claimed amounts, since these tended to be
one-time estimates of values on the current real estate market.

As a result, the state’s land use planning has become largely
ineffective, leading to indecision and unpredictability for both
rural and urban property owners.

Six More States
In the 2006 elections, similar ballot initiatives were proposed
in six western states: Washington, Arizona, California, Idaho,
Montana, and Nevada, backed by the same interests that
promoted the Oregon proposal. The initiatives in Nevada and
Montana were ruled out by the courts for infractions of the laws
on initiatives. In Washington, Idaho, and California they were
defeated by voters; Arizona passed its initiative amidst some

(deliberate) confusion over the actual issue.
The real issue, of course, was untrammeled land

development, aided by an attitude best expressed by a Montana
resident:  ‘Personally, I think government works better with a
broken leg.’

TILMA Dispute Resolution
TILMA goes well beyond land-use law disputes; it casts a broad
and chilling shadow, exempting only laws relating to aboriginal
peoples; water, and services and investments pertaining to
water; taxation and associated compliance  mechanisms; other
revenue generation, including royalties and mark-ups, and
associated compliance  mechanisms;  regulated rates
established for the public good or public interest; regulations
concerning energy, mineral resources, forests, fish, and wildlife;
and social policy, including labour standards and codes,
minimum  wages, employment insurance, social assistance
benefits and workers’ compensation. The only exemption for
environmental laws is for those regulating hazardous materials.

It is retroactive, including existing as well as new legislation.
Even when ‘measures’ have legitimate purposes, it still opens
them to challenge on the basis that their purpose can be
accomplished in a ‘not more trade restrictive than necessary’
manner. It is, in fact, an open door to massive deregulation,
placing economic considerations above all others; a race to the
regulatory bottom.

A Couple of Examples
If TILMA had been in effect, how might the ‘dispute settlement’
procedure have been used in recent years? Here are two
examples:

1. A recent ‘regulatory takings’ dispute occurred between the
CPR and the City of Vancouver over the rezoning of the
Arbutus line railway right-of-way to reserve it as a
transportation corridor and block its residential development.
The Supreme Court of Canada ruled for the City, saying that it
had the right to carry out the rezoning and that no
compensation was payable to the CPR, under a specific
provision of the Vancouver Charter. A TILMA panel might well
have ruled against the City. And the Vancouver Charter is a
piece of provincial legislation, and the City’s Charter itself
might have been challenged under TILMA.

2. The forest lands dispute between MacMillan Bloedel and
the Galiano Trust Committee was decided in favour of the Trust
by the BC Appeal Court, citing the ‘preserve and protect’
mandate of the Islands Trust Act. Even if a TILMA panel might
have made the same decision, the bylaws might still have been
challenged on the basis that there were ‘less restrictive’ ways of
accomplishing the mandate; and of course the Act itself is a
challengeable piece of provincial legislation.

These are just land-use examples. It’s clear that this sort of
widespread ‘challenge’ deregulation has the potential to
seriously damage democratic government. 

Reprint from ISLAND TIDES, Dec 14, 2006, Page 2

http://www.islandtides.com


How Did We Get Here? 
And Where Are We Going?

In 1994, the federal government and all the provinces
negotiated the ‘Agreement on Internal Trade,’ which was
designed to carry out the same sort of harmonization of
regulations, mutual recognition of labour and professional
qualifications, and elimination of restrictions on governmental
purchasing that TILMA is supposed to achieve. However, it did
not include either property rights or financial penalty
provisions. Its exemptions included public security and safety,
protection of human, animal or plant life or health, protection
of the environment, consumer protection, worker health and
safety, and affirmative action for disadvantaged groups. These
exemptions appear to be far broader than those set out in
TILMA.

Since this was, ostensibly, a trade agreement, and trade is a
federal responsibility under the Canadian constitution, it was
implemented through the federal Agreement on Internal
Trade Implementation Act (AIT).

There were complaints at the time that the AIT did not go
far enough (it only covered certain named topics, unlike
TILMA, which covers everything unless it is specifically
excluded) and that its dispute resolution procedure had no
teeth. 

Legal Fig Leaf
But the AIT also contained provisions for the continuation of
negotiations to extend its coverage, and it is these provisions
that have been seized upon by BC and Alberta to provide a legal

basis for TILMA. This would appear to be the legal fig leaf that
covers the implementation of TILMA, with its potential to
override large portions of provincial and local legislation,
without seeking enabling legislation or ratification in either
provincial House.

It is most difficult to see how such a procedure can possibly
be upheld under the Constitution of Canada, which most
certainly does not provide for challenging legislation and other
measures through ‘free trade’ treaties between provinces. 

Alberta has described TILMA as ‘a companion piece to our
Constitution.’ Both the provinces involved are now selling
TILMA enthusiastically to the other provinces, and reporting
that  Premier McGuinty of Ontario is interested. 

Canadians should be reminded that it only takes seven
provinces with 50% of the population (say, including Ontario)
to pass a constitutional amendment. And last January 8,
Stephen Harper in a campaign promise indicated his support
for property rights in the Charter. 

The creators of TILMA may, or they may not, have
considered the potential destructive consequences, on either a
provincial or a national level, of ‘any matter regarding the
application or interpretation of this agreement.’ But given
TILMA’s overreaching provisions and the power it gives to
unelected dispute resolution panels, the threat to Canada is real
and serious—not, as we might have first thought, a massive
2007 April Fool’s joke. 

TILMA is an incredibly well-kept secret. Is it any wonder
that there was no sitting of the BC Legislature this fall? 0
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