
T
he BC provincial government, faced with mounting
criticism of the Trade, Investment, and Labour Mobility
Agreement which it signed with the Government of

Alberta, has been scrambling to explain and reassure
individuals and local governments about the expected effects of
this complex document. It appears
that, in their efforts to draft an all-
inclusive agreement, the two
governments have over-reached
themselves.

The Agreement was signed on
April 28, 2006, and is scheduled to
come into effect on April 1 (within
the next two weeks). Until recently,
the government has made little
attempt to publicize or explain it.
(In fact, an NDP attempt on March
5 to schedule a debate in the
legislature was shut down abruptly
by the government, see article on
page 1)

Documents very recently issued
by the BC government now attempt
to clarify some aspects of this
confusing Agreement.

Reassuring
Municipalities

In addition to the provincial
government, TILMA will apply to
municipalities and other local
governments, school boards,
publicly-funded academic, health,
and social service entities, and a
large collection of Crown
corporations, and ‘non-
governmental bodies that exercise
authority delegated by law.’

TILMA comes into effect for local governments from April 1,
2009; in the meantime however, they must not ‘adopt a
measure that would be inconsistent with this Agreement or
amend or renew a measure in a manner that would decrease its

consistency with this agreement’ (Article 23). So, in a way, it
has been in effect from the day it was signed.

As the Agreement is written, it has the clear potential to be
used to attack all types of local bylaws. So both the BC and
Alberta governments have attempted to clarify TILMA’s

provisions with respect to
municipalities. This
assurance has taken the
form of a joint letter from
Colin Hansen (BC Minister
of Economic Development)
and Guy Boutilier (Alberta
Minister of International,
Intergovernmental and
Aboriginal Relations). 

First, the Ministers
promise negotiations: ‘This
two-year transitional period
(to April 1, 2009) provides
the time to undertake
further consultations and to
negotiate any required
special provisions or
exclusions for local
governments and other
measures and sectors
specifically identified as
transitional.’

Then, they go on to
reassure local governments:
‘As an example, the TILMA
is not intended to constrain
local governments’ ability to
establish or maintain bona
fide, non-discriminatory
measures such as zoning
bylaws, height restrictions,
or rules applying to signage.

Nor are we expecting changes to land use decisions applying to
areas like agricultural land reserves or parks.’

We didn’t intend to provide a means to attack local bylaws,
they say, and just to make sure: ‘Should these types of measures
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CONSTITUTIONAL AUTHORITY
It was a puzzle how, by negotiating a sort of trade treaty with
Alberta, the BC government could bring in rules which
permitted virtually any individual or corporation to
challenge virtually any ‘measure’ (‘includes any legislation,
regulation, standard, directive, requirement, guideline,
program, policy, administrative practice or other
procedure’) at any level of government in the province.

It’s clear now that TILMA relies for its legality on a
section of the Agreement on Internal Trade, enacted in 1996
through the federal constitutional power asserted by the AIT
Implementation Act. That’s why there has been no effort on
the part of either BC or Alberta to introduce legislation
ratifying TILMA (not to mention refusal to open the door to
debate in the legislature).

The AIT’s Article 1800 says that the AIT ‘shall not
prevent’ any ‘trade enhancement arrangement’ that
‘liberalizes trade beyond the level required by this
Agreement’. But does ‘shall not prevent’ mean ‘permit’ or
‘authorize’?

It’s questionable whether the original framers of the AIT
foresaw the use of a ‘trade agreement’ to facilitate such
potential intimidation of provincial and local government.
This question is particularly relevant when, as Ottawa trade
lawyer Steven Shrybman points out, this right of challenge is
extended to anyone within NAFTA, through its ‘national
treatment’ clause. There would be an excellent argument
that some aspects of TILMA go far beyond the intentions of
the AIT, and require new legislation, either provincial or
federal.
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be specifically challenged under the TILMA, the governments
of the two provinces maintain the right to jointly declare their
interpretation of the agreement to make our intent clear.’ A
similar letter was sent to the Islands Trust.

If the two governments can be believed, it would appear to
eliminate the possibility that TILMA could spawn a series of
‘takings’ actions challenging zoning, similar to what occurred in
Oregon (see Island Tides, December 14, 2006 at
www.islandtides.com). But up to now, no provision confirming
this statement of intentions has been incorporated into the
Agreement.

Finally, say the governments, municipalities can only be
challenged if their province agrees: ‘Municipalities are not
required to defend their own measures or pay monetary
awards. Only the provincial governments can be subject to the
dispute settlement process.’ This could have the unintended
result of giving the province the
power to determine what local
bylaws could be challenged.

Non-Discrimination
The government now says ‘the only
way that BC could be subject to a
dispute under TILMA is if BC were
to discriminate actively against
Alberta-based companies or
individuals. If there is no
discrimination, there is no dispute.’
This is not new; since well before
TILMA, ‘measures’ that
discriminate ‘actively’ (say,
purposely) against individuals or
companies may be (and have been)
challenged in the BC courts on the
simple basis of fairness.

But TILMA relies for its
definition of discrimination on
Article 4, a version of NAFTA’s
‘national treatment’ clause:

‘1. Each Party [province] shall
accord to:

a) like [similar], directly
competitive or substitutable goods

b) persons
c) services
d) investors or investments of

the other Party treatment no 
less favourable than the best

treatment it accords, in like 
circumstances, to its own or those
of any non-Party.

2. Each Party shall ensure that any charges it applies to
persons, goods, services, investments or investors of the other
Party are the same as those charged to its own, in like

circumstances, except to the extent that any difference can be
justified by an actual cost-of-service differential.’

Pretty broad; pretty vague.

More Grounds for Dispute
Article 6 of TILMA sets up other grounds for dispute: the
requirement that any ‘measure that is inconsistent with Articles
3, 4, or 5’ can only avoid challenge if it meets three tests:

‘a) the purpose of the measure is to achieve a legitimate 
objective

b) the measure is not more restrictive to trade, investment,
or labour mobility than necessary to achieve that
legitimate objective, and

c) the measure is not a disguised restriction to trade,
investment, or labour mobility.’

The question of what is a legitimate objective is dealt with
elsewhere (see Box), but obviously provides fertile grounds for

challenge. The question of
whether a measure is not
more restrictive to trade
than necessary provides
endless potential for
dispute (see below). And
finally, the possibility of a
‘disguised restriction’ will
exercise the imagination of
the challenger, particularly
the paranoid.

‘Not More
Restrictive Than

Necessary’
‘Measures’ in government
at any level must balance
many considerations; these
are the well-known
‘multiple bottom lines.’
They include not only
fairness, but human rights,
social, environmental,
transportation, geographic,
water, economics (macro
and micro), and many
others, looking at the past,
present, and towards the
future. 

The provision for ‘not
more restrictive than
necessary’ is a clear effort to
bias the assessment of any
proposed measure towards

trade, and towards the present. It is possibly the most insidious
provision in the entire Agreement.

This may be the single criterion by which traders, investors,

EXEMPTIONS
BC criticized the Agreement on Internal Trade because it
only included specific areas of legislation named in the
agreement, with all others being excluded. With this in
mind, TILMA takes the opposite approach and attempts to
include everything, but names specific exclusions. There are
many exclusions, and there is only room here to summarize
them.

They include measures relating to:
• aboriginal peoples
• water
• taxation and revenue generation
• social policy
• compensation for losses from disasters or calamities
• assistance for publishers, films, etc.
• academic research, recreation, non-profits assistance
• procurements from certain parties (including lawyers);

of health and social services; where only one supplier can
supply; in urgent circumstances; in confidential situations;
of goods for resale etc.

• mineral resources
• renewable and alternative energy
• passenger transport; commercial vehicle insurance
• regional economic development, with some restrictions
• some forests, fish, and wildlife measures
• hazardous materials
• energy
• some BC Hydro and BC Transmission Corp. measures
• agricultural marketing
For more specific identification of exclusions, please

refer to the TILMA text. The exclusions for Alberta are
different.
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and TILMA dispute panels, would judge a measure, but
applied to government it is an incredibly destructive notion;
it is the ultimate extension of the ‘government should be run
like a business’ mantra. 

It is the absolute expression of the primacy of trade as it
is expressed by Article 3 of TILMA: ‘Each Party shall ensure
that its measures do not operate to restrict or impair trade
between or through the territory of the Parties, or
investment or labour mobility
between the parties’. 

But surely, a government
for which this is the single
bottom line would be both
incompetent and corrupt.

Harmonization
TILMA is essentially a tool that
gives business the power to
intimidate government. This is
how the pressure for
harmonization to the level of
minimum trade restriction is
applied.

One of the best arguments
for a claim that a ‘measure’ is
‘not more restrictive than
necessary’ is to point to a
similar measure in another
jurisdiction that appears to
‘restrict or impair trade’ less.
Circumstances in another
jurisdiction may be quite
different; history, future
expectations, or other
legislation may be different;
but on the surface, the specific
measure being challenged may
appear ‘more restrictive.’ 

Yet Ministers Hansen and Boutilier say: With respect to
standards and regulations, the objective of TILMA is to
jointly reconcile or mutually recognize these measures
where there are any unnecessary differences, overlap or
duplication. Under TILMA, different standards and
regulations may continue and there is no requirement to de-
regulate.’

The BC Ministry of Economic Development’s
‘Backgrounder’ on TILMA says: ‘Nothing in the TILMA
requires a municipality or the province to change laws to
match those in the other province, or to match the desires of
a business or any other person.’

Material put out by the BC provincial government states:
‘TILMA does not require harmonization of regulations.
Nowhere in the Agreement does it say this.’

However, TILMA (from Article 5) reads: 

1. Parties shall mutually recognize or otherwise reconcile
their existing standards and regulations that operate to
restrict or impair trade, investment, or labour mobility;
and
5. Parties shall co-operate to minimize differences in
standards or regulations adopted or maintained to
achieve legitimate objectives. 

An analysis of TILMA prepared by Burnaby municipal
staff says: ‘The agreement
states that the existing
standards and regulations of
each party that impact on
trade, investment or labour
mobility must be recognized by
the other and/or reconciled to
remove the differences. This
section provides the incentive
for reconciliation at the lowest
common denominator;
reconciling standards to higher
levels would be contrary to [the
‘not more restrictive than
necessary’ provision].’

Nevertheless the provincial
government insists:
‘Furthermore, nothing in the
TILMA requires either BC or
Alberta to lower standards. In
fact, the bias is to improve the
quality of consumer, health,
environmental and other
similar standards.’ No
examples are offered to back up
this claim.

Dispute Resolution
TILMA’s dispute resolution

procedure has been poorly explained. The provincial
government now says: ‘The dispute resolution mechanism is
effective and enforceable and accessible by both persons and
governments. Non-compliance can result in a fine of up to
$5 million.’ 

It’s not clear, however, whether it’s a fine or a damage
award, and who gets the money. In Articles 29 and 30, it’s
referred to as a ‘monetary award.’ 

Another provincial description: ‘TILMA includes a
process whereby disputes concerning the interpretation of
the Agreement can be settled by an independent panel.
Provision for financial awards has been included as part of
this process, not to allow for damage claims, but rather to
ensure that the parties comply with the findings of these
panels. Neither party can be sued for damages under the
Agreement. The sole basis of complaint is that a province

LEGITIMATE OBJECTIVES
TILMA allows the following ‘legitimate objectives:
a) Public security and safety
b) Public order
c) Protection of human, animal or plant life or health
d) Protection of the environment
e) Conservation and prevention of waste of non-renewable 

or exhaustible resources
f) Consumer protection
g) Protection of the health, safety and well-being of workers
h) Provision of social services and health services within
the territory of a Party
i) Affirmative action programs for disadvantaged groups
j) Prevention or relief of critical shortages of goods 

essential to a Party
Considering, among other things, where appropriate,

fundamental climatic or other geographical factors,
technological or infrastructural factors, or scientific
justification . . . .’

Burnaby officials commented: The civic measures dealing
with quality (quality of life, neighbourhoods, etc.) are not
covered as legitimate objectives and are therefore subject to
challenge under the agreement.

It is important to note that measures to achieve even these
‘legitimate’ objectives are subject to the ‘not more restrictive
... than necessary’ provisions of TILMA’s Article 6.
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has allegedly violated its obligations. If a panel determines
that this is the case, the province is then obliged to change
its offending measure. If this occurs, the dispute comes to an
end and no financial award can be made by the panel. If,
however, the province continues to maintain the offending
measure the panel is then able to make a limited financial
award to the complainant in certain circumstances.’ (Article
29(7(b))): ‘if one of the disputants is a person, issue a
monetary award…’ ) The panel may also apportion costs ‘at
its discretion.’

And finally, ‘No more than one dispute may be lodged on
what is essentially the same complaint.’  It’s not clear,
however, whether they mean more than one dispute at the
same time. Article 34(2) reads: ‘A person may not initiate
any proceedings under this Part regarding any measure that
is already the subject of proceedings under this Part until
such time as those ongoing proceedings have been
completed.’

Frivolity
Will this lead to frivolous actions? The province doesn’t
think so: ‘Frivolous complaints are unlikely for a number of

reasons: emphasis is on resolution of disputes through
consultations; the overall goal of the process is to obtain a
correction to the subject measure, not damages; dispute
panels may charge the full costs of the dispute settlement
process to losing complainants (such costs will be significant
in most cases); and only if a panel’s recommendations are
ignored can a complainant then ask that the panel be
recalled to take further action. A monetary award would not
be granted unless the party has failed to comply with the
panel’s recommendations and the damages caused by the
measure have been significant. 

Only very serious complaints would go forward through
the formal, costly dispute resolution process and would
involve either discriminatory measures or measures
intended to protect specific commercial interests.’

Well, maybe. 0
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