
Among new legislation, that the BC Liberal government has
announced will be passed on May 29, is Bill 42, The Election
Amendment Act, 2008. The Bill would restrict the amount that
could be spent on advertising during a provincial election
campaign period and for 120 days before the election by ‘third
parties’—organizations and individuals not registered as
political parties or candidates. It would also require such
organizations to register with the Chief Electoral Officer, make
financial disclosures, and clearly indicate on advertisements
who paid for them.

This part of the bill is in addition to some innocuos
‘housekeeping’ provisions and a requirement for photo
identification for voters.

Third Party Advertising
The idea of limiting third party expenditures on advertising
during the campaign period is not new. It was introduced by
the Chrétien federal Liberal government in 2004 as part of a
package of election reform measures which also included
registration, attribution, and disclosure requirements for third
party advertisers, and spending and contribution limits for
registered political parties and candidates. The objective was to
ensure that information put out by legitimate parties and
candidates was not overwhelmed by advertising by other
organizations wishing to promote specific interests or policies,
or supporting particular candidates or parties; to ‘level the
playing field’ while still permitting a variety of points of view to
reach the voter.

To this end, the definition of third party advertising, now
incorporated in the federal Elections Act, is as follows: ‘An
advertising message that promotes or opposes, directly or
indirectly, a registered political party or the election of a
candidate, including an advertising message that takes a
position on an issue with which a registered political party or
candidate is associated.’ The definition is further augmented by
a listing of items that are clearly not advertising, including
news, fair comment, and personal communications.

Bill 42 imports this definition, without modification, into
the BC legislation.

Supreme Court Challenged
The spending limits and other requirements of third party
advertisers were challenged in the Alberta courts in 2000 by
Stephen Harper, then head of the National Citizens’ Coalition.
The challenge depended on the Charter of Rights and
Freedoms, and in particular its provisions for freedom of
expression. On the basis that any problem with third party
advertising had not been proven, the Alberta courts agreed with
the NCC that the limits were unconstitutional, and their
enforcement was suspended by the federal Chief Electoral
Officer for the 2000 election. (A similar challenge to legislation
introduced by the NDP government in BC at about the same
timewas also upheld, by the BC courts.)

However, the federal government appealed the Alberta
court decision to the Supreme Court of Canada, which rendered
a decision in 2004.

The decision split the court. While there was agreement that
the provisions for registration, attribution, and disclosure were
reasonable, two justices did not agree that spending limits on
third party advertising were constitutional. However, the
majority held that they were, although: ‘Equality in the political
discourse is thus necessary for meaningful participation in the
electoral process and ultimately enhances the right to vote.
This right, therefore, does not guarantee unimpeded and
unlimited electoral debate or expression. Spending limits,
however, must be carefully tailored to ensure that candidates,
political parties and third parties are able to convey their
information to the voter; if overly restrictive, they may
undermine the informational component of the right to vote.’

The discussion continued: ‘the third party advertising
expense limits are rationally connected to the objectives. They
prevent those who have access to significant financial
resources, and are able to purchase unlimited amount of
advertising, to dominate the electoral discourse to the
detriment of others; they create a balance between the financial
resources of each candidate or political party; and they advance
the perception that the electoral process is substantively fair as
it provides for a reasonable degree of equality between citizens
whowish to participate in that process.’
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And therefore: ‘the salutary effects of promoting fairness
and accessibility in the electoral system and increasing
Canadians’ confidence in it outweigh the deleterious effect that
the spending limits permit third parties to engage in
informational but not necessarily persuasive campaigns.’

BC’s 120 day Period
Since the Supreme Court of Canada decision, holding that
spending limits in the $150,000 range, or $3,000 per riding for
the election campaign period were reasonable, several other
provinces have introduced or contemplated similar legislation.

However, only BC has attempted to introduce limits on
third party advertising for 120 days before the campaign
period, a development clearly not contemplated by the
Supreme Court judgment. The Supreme Court is concerns itself
only with spending limits within the campaign period—
between the election call and the day before the election (an
advertising blackout on election day is supported by all
legislation).

Arguing that a restriction on spending that applies only to
the election period is reasonable, the decision of the Supreme
Court clearly assumed that there would be no restrictions on
such advertising at other times: ‘…third party advertising is not
restricted prior to the commencement of the election period.

‘Outside this time, the limits on third party intervention in
political life do not exist. Any group or individual may freely
spend money or advertise to make its views known or to
persuade others. In fact, many of these groups are not formed
for the purpose of an election but are already organized and
have a continued presence, mandate and political view which
they promote. Many groups and individuals will reinforce their
message during an electoral campaign.’ �
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