
Municipal Land Use Bylaws will be exempted from the
provisions of the BC/Alberta ‘Trade, Investment, and Labour
Mobility Agreement.’ This means that property rights will
continue to be subject to local bylaws, and bylaws and other
measures cannot be challenged because they may be ‘obstacles’
to investment under TILMA. 

Details of the terms won from the provincial government
were set out in a Union of BC Municipalities (UBCM) letter to
its membership. The land use provisions were the major
agreement arising from negotiations between the provincial
government and UBCM since TILMA was signed by both
provinces in 2006. The Alberta Government and Alberta
municipal associations had also been included in discussions.

Failure to exclude land use measures from the agreement
could have opened the door to TILMA challenges to any zoning
changes which reduced the claimed value of property, similar to
court actions in the US which relied on the prohibition of
‘takings’ under the Fifth Amendment to the US Constitution.

The new exemption is also consistent with the exclusion of
property rights from the Canadian Charter of Rights and
Freedoms. The only TILMA restriction that remains is that
local measures should not discriminate between BC and
Alberta residents.

The Chill is Gone 
TILMA included a provision that municipalities could not
introduce or change any measures which would conflict with
TILMA during the period between the signing of the
Agreement and the time when it started to apply to
municipalities (April 1, 2009). This had the effect of making
TILMA retroactive to cover the period when these negotiations
were taking place, and a possible ‘chilling’ effect on measures
contemplated by municipalities during that time. 

Procurement Thresholds
TILMA had sought to require that contracts above certain levels
($10,000 for goods, $75,000 for services, and $100,000 for
construction) be open to competition from both provinces.
UBCM pointed out that this would not only burden municipal

purchasing departments, but would also prevent municipalities
from expressing local preferences on relatively small contracts.
The new negotiated municipal limits are $75,000 for goods,
$75,000 for services, and $200,000 for construction. The
province feels that this will provide ample opportunity for local
preference on smaller contracts (often for perfectly legitimate
reasons). 

Regulatory Harmonization
TILMA had required that standards and regulations be
‘reconciled’ between BC and Alberta, and that this would apply
to municipalities and, in addition, to municipal business
licences. Negotiations resulted in this requirement being
watered down: ‘ Parties and their municipal governments shall
consider options to provide for the reconciliation of municipal
business licences. Until such time as the matter is resolved,
Article 11(a) will not apply to municipal business licences.’

Other Municipal Powers
The Province took the position that the regulatory areas in
Section 8(3) of the Community Charter are either not captured
within the scope of TILMA (since it applies only to measures
related to Trade, Investment, or Labour Mobility) or that these
powers come under other TILMA exceptions. Section 8(3) of
the Community Charter includes such areas as municipal
services, public places, trees, fireworks, bows and arrows and
some other weapons, cemeteries, protection of persons and
property, nuisances and disturbances, public health,
environmental protection, animals, buildings and other
structures, and soil removal.

UBCM ‘does not concur’ with the Provincial position, noting
that trade, investment, and labour mobility may intersect with
many of these topics.

Additionally, UBCM notes that the ‘legitimate objective’
exceptions are still subject to the requirements in Article 6 that
‘the measure is not more restrictive to trade, investment, or
labour mobility than necessary to achieve that legitimate
objective, and… the measure is not a disguised restriction to
trade, etc.’ This discussion appears to remain unresolved.
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Dispute Resolution
The Province has confirmed that if fines are to be paid as a result
of a TILMA challenge to municipal measures, it is the provincial
government and not the municipality who will pay them. A
separate Consultation Agreement will also be negotiated between
UBCM and the Province covering co-operation between the
Province and an affected municipal government in the event of a
TILMA challenge. 0
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