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Gag law upset in court ~ Patrick Brown
The BC government’s ‘gag law’, which limited advertising by
‘third parties’ in the 60 day period prior to the 28 day ‘election
period’ has been struck down by the BC Supreme Court. A
request by the government to suspend application of the ruling
until after the May 12 election was also refused by the Court. 

The government is still considering whether it will appeal
the ruling against the ‘gag law’, but in the meantime appealed
the refusal of the suspension. That appeal was heard on Friday,
April 3. The government was unsuccessful, however, as Appeal
Court Justice Peter Lowry upheld the lower court refusal,
denying the government its desired suspension. 

As a result, ‘third parties,’ a classification which includes
associations, unions, individuals, and in fact anyone who is not
a political party, are free to advertise without restriction until
the start of the ‘election period’, on April 14.

Bill 42, the Election Amendment Act, 2008, an amendment
to BC’s Election Act and known as the ‘gag law,’ restricted
advertising, defined as:

‘…the transmission to the public by any means, during the
period beginning 60 days before a campaign period and ending
at the end of the campaign period, of an advertising message
that promotes or opposes, directly or indirectly, a registered
political party or the election of a candidate, including an
advertising message that takes a position on an issue with
which a registered political party or candidate is associated, but
does not include:

(a) the publication without charge of news, an editorial, an
interview, a column, a letter, a debate, a speech or a
commentary in a bona fide periodical publication or a radio or
television program;

(b) the distribution of a book, or the promotion of the sale of
a book, for no less than its commercial value, if the book was
planned to be made available to the public regardless of
whether there was to be an election;

(c) the transmission of a document directly by a person or a
group to their members, employees or shareholders; or

(d) the transmission by an individual, on a non-commercial
basis on the internet, or by telephone or text messaging, of his
or her personal political views.’

Originally, the ban period was proposed to be 120 days, but
was reduced to 60 days after legislative debate, before Bill 42

was passed. Limits on advertising spending during the 28 day

election period, by both political parties and third parties, were

not affected by the Bill and remain in effect.

Supreme Court Actions
The BC Teachers’ Federation, joined by the Federation of Post-

Secondary Educators of British Columbia, British Columbia

Division of the Canadian Union of Public Employees, and the

British Columbia Nurses’ Union challenged the legislation in

Supreme Court on the grounds that it contravened the Canadian

Charter of Rights and Freedoms, in restricting free expression of

opinion. The provincial Attorney General, opposing the challenge,

admitted the restriction, but claimed that the restrictions were

intended to create a ‘level playing field’ and were justified on these

grounds.

The hearings were held in mid-December before Mr Justice

Kenneth Cole. On Friday, March 27, Justice Cole gave notice that

his decision would sustain the unions’ Charter challenge; his

Reasons for Decision were published on March 30.

The Decisions
Justice Cole, noting that the legislature was in session during the

pre-election period, and that the Speech from the Throne, a

Budget, and the passing of legislation took place while the ban was

in place, ruled that the harm that was done to free expression by

third parties exceeded the benefits to an ‘egalitarian’ election, and

therefore the ‘gag law’ contravened the Charter, and was struck

down.

The Attorney General, on hearing of the decision, applied for a

suspension of its application until after the election, to give the

government time to consider an appeal. However, Justice Cole

noted that the legislature was still in session on March 27, when he

announced his decision, and the government was still free to

introduce substitute legislation. On these grounds, he refused the

suspension.

The Attorney General said that the time available before the

legislature was prorogued on March 31 was not sufficient to do this,

and so no legislative action was taken.

Commentary
Clearly, this is a case where ‘time is of the essence’. Every day

that the judgment striking down the ‘gag law’ remains in effect

is a day when the government’s ‘third party’ opponents (and,

for that matter, supporters) are free to advertise. 
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There seems no end to the legal maneuvers that the

Attorney General is willing to undertake in order to restore the

‘gag law’, at least for the period before April 14, when the writ

announcing the 2009 provincial election will be filed.

The provincial government’s attempts to delay the

application of the judgment has similarities to the legal tactics

that have delayed for five years the trial in the Basi/Virk case,

which is concerned with the sale of BC Rail to CN. 0
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