
T
he rewritten provincial Societies Act introduces the
possibility of individuals initiating court action to
question the management of a society, or whether its

actions are taken in the ‘public interest’. The proposed act is
described in a ‘white paper’ made available for comment with a
deadline of October 16. 

While questions of management, fraud, or unlawful action by
societies generally match similar provisions in the Business
Corporations Act (BCA), these new provisions that touch on a
society’s pursuit of the public interest are unique.

West Coast Environmental Law first questions the
government’s move to name
the courts as the ‘preferred tool’
to oversee societies. They point
out that many societies—there
are 27,000—are ‘run by
volunteers, on very limited
budgets, without experience
with the law or the resources to
hire lawyers’.

It is Section 99 (see box),
which is brand new, that is the object of great concern. There
appears to be no equivalent provision in the existing Society Act
(1996). In fact, much of the rewrite of the Society Actappears to
parallel the provisions of the BCA, and is clearly intended to use
the courts to deal with fraudulent or conflict-of-interest matters
similar to those that might take place in a shareholder-based
corporation (these have occurred in some BC societies).

‘Public Interest’ Litigation
However, nowhere in the Business Corporations Act do we find
any provision resembling the proposed Section 99 (see box).
This section allows the court to: decide whether anyone who
might bring an action; under this section is, in fact, ‘an
appropriate person’; decide whether certain activities are being
purposely carried out by a society; define what is the public
interest; and decide whether those activities are, in fact,
detrimental to that public interest.

While the actions of certain corporations may often tempt
members of the public to bring such an action, the fact remains
that the BCA does not provide for it. As we seek precedents, an
‘appropriate person’ is someone whose interests are directly
affected by  an activity of a corporation or, indeed, a society. But
how would a court decide on the appropriateness of a ‘person’
who challenges a society’s activity as being detrimental to the
public interest? What if something that is clearly detrimental is
challenged by someone who is deemed inappropriate to carry on
that challenge? What if the ‘person’ is a corporation, as in a
SLAPP (Strategic Lawsuit Against Public Participation) suit?

Many such questions would
surely arise in the course of
Section 99 litigation, ending with
the final and critical one: what is
the public interest?

West Coast Environmental
Law suggests that the drafting of
this new Act has been influenced
by the case of the Portland Hotel
Society, in which public funds

paid by the government were found to have been misused.
However, this potential legislation is, in fact, so broad, and so
lacking of precedent, as to invite suspicion as to its true purpose. 

One Can More Easily Identify Its
Potential For Abuse

Readers will be familiar with the Canada Revenue Agency attack
on charities which are found to be committing advocacy,
particularly advocacy which conflicts with government policy.
Section 99 could be regarded as a somewhat more direct
method of attack on public debate, since it would appear to
permit anyone to initiate litigation against any society on
practically any grounds. The potential for intimidation and
harassment, facilitated by the courts, is endless. 

This legislation itself is clearly not in the public interest. 0
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Chill factor in revised BC’s Society Act - Patrick Brown

CHILL FACTOR
Section 99 (1): A person whom the court considers to be
an appropriate person to make an application under this
section may apply to the court for an order under this
section on the grounds that a society is conducting its
activities or internal affairs with intent to defraud a person
or to otherwise act unlawfully, or is carrying on activities
that are detrimental to the public interest.




