
On November 12, the US Supreme Court reversed decisions by
the Federal Courts which would have restricted the US Navy’s
use of sonar off the California coast. The restrictions were
particularly aimed at the protection of beaked whales.

However, the Court did not deal with the question of
whether the whales were harmed by the sonar blasts. Rather, it
avoided the question by ruling that the defence of the United
States trumped any environmental considerations, and that the
Federal Courts ‘abused their discretion’ in ruling on the case.

Restrictions on Sonar
The original case had been brought by the a number of
environmental groups, led by the Natural Resources Defence
Council, on behalf of the 37 species of marine mammals,
including dolphins, whales, and sea lions, in southern
California waters. They claimed that the US Navy’s sonar use
caused serious injuries to those mammals, and sued the Navy,
seeking an injunction against the use of sonar in its training
exercises. The Navy denied this.

The District Court granted the injunction, but it was upset
by the Ninth Circuit Court of Appeals, saying that it was too
broad. The District Court then granted an injunction imposing
restrictions on sonar use, in particular not to use sonar when a
marine mammal was spotted within 2,200 yards of a vessel,
and to power down sonar under conditions known as ‘surface
ducting’ (in which sound travels further than it otherwise would
due to temperature differences in adjacent layers of water).

The Appeals Court upheld this judgment, concluding that
even under the Navy’s own figures, the proposed training
exercises would cause 564 physical injuries to marine
mammals, as well as 170,000 disturbances of marine
mammals’ behaviour.

Intervention by President Bush
Following a request from the Navy, President George W Bush
authorized continuation of sonar use under ‘emergency
circumstances’ with voluntary mitigation procedures proposed
by the Navy. But the District Court refused to abandon the
injunction on the basis that the public interest favoured the
NRDC’s argument. It was again supported by the Court of
Appeals, which held that the Navy had not proved that the

injunction would hamper their operations. The Navy then
appealed to the US Supreme Court.

The Supreme Court Ruling
Chief Justice Roberts (a Bush appointee) set the tone for the
Court’s judgment by quoting George Washington: ‘To be
prepared for war is one of the most effectual means of
preserving peace.’

Said the Court: ‘The Navy’s need to conduct realistic
training with active sonar to respond to the threat posed by
enemy submarines plainly outweighs the interests advanced by
the plaintiffs … the lower courts failed properly to defer to
senior Navy officers’ specific, predictive judgments about how
the preliminary injunction would reduce the effectiveness of the
Navy’s SOCAL training exercises’.

The Supreme Court also ruled that the District Court ‘abused
its discretion’ in granting the twomajor restrictions sought by the
NRDC.

The Environmental Impact Statement
The US Marine Mammal Protection Act of 1972 provides that
an exemption may be granted if ‘necessary for national
defense’. Such an exemption was granted by President Bush in
January 2007, provided that the Navy trained lookouts and
officers to watch for marine mammals, had at least five
lookouts per vessel, required that marine mammals be
reported, reduced sonar transmissions by 6dB if a marine
mammal is detected within 1000 yards of the bow of the vessel,
or by 10dB if within 500 yards, or complete shutdown if within
200 yards; and requiring active sonar to be operated at the
‘lowest practicable level’.

The US National Environmental Policy Act (NEPA) of 1969
requires federal agencies to prepare an environmental impact
statement (EIS) for every action ‘significantly affecting the
quality of the human environment’. The Navy, however,
concluded that the training exercises would not have a
‘significant’ effect, and did not prepare an EIS.

The NRDC claimed that there should have been an EIS, and
the Navy also violated the Endangered Species Act of 1973, and
the Coastal Zone Management Act of 1972 (from which
President Bush also granted an exemption).
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The Supreme Court ruling was not unanimous, but
dissenting opinionsmainly dealt with the conditions that would
apply until the Navy prepared a proper EIS, now scheduled to
occur after the training exercises.

Justice Ginsberg, dissenting, expressed the view that the
Navy had resorted to an appeal to the Executive Branch in
order to avoid its NEPA obligations. Ginsberg pointed out
inconsistencies in the Navy’s original assessment of injuries to
marine mammals, which he felt invalidated the decision not to
prepare an EIS in advance. For these reasons, he supported the
Appeals Court decision.

The Precautionary Principle
The District Court had noted that no evidence had been
presented thatmarinemammals had actually been harmed; the
Appeals Court noted that there was no evidence that they
would not be harmed. In effect, the case became a trial of the
precautionary principle. The Supreme Court did not take sides
on this issue, only stating that the defence of the US was more
important than the defence of the whales.�
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