
It has been said that the Security and Prosperity Partnership is
dead, because it is stalled. It may be that after George Bush has
gone, the lavishly guarded ‘summit’ meetings will be
discontinued in the face of US protectionism and paranoia. 

But that doesn’t mean that the efforts of corporate
heavyweights to eliminate the boundaries between the three
economies will cease. They’ll just be even less visible; witness
current efforts to ‘harmonize’ regulations and make them less
effective.

The SPP, a political umbrella set up by the President of the
US, the President of Mexico, and the Prime Minister of Canada,
meets once a year to direct the progress of numerous working
groups in their efforts to integrate the economies, security, and
commercial law of the three NAFTA countries. The group is
advised by the North American Competitiveness Council, thirty
CEOs of large corporations, and assisted by numerous officials
from all three governments.

The latest meeting, at Montebello, Quebec, in August, 2007,
was heavily defended by police and the armed services. The
entire SPP process is conducted in considerable secrecy, and
has been little debated in the US congress, the Mexican
congreso, or the Canadian parliament.

Harper on Regulations
When asked what was going on, Prime Minister Stephen
Harper attempted to trivialize the summiteers’ deliberations by
noting that they had discussed standardizing the composition
of jellybeans and the size of baby food containers. This was
pretty insulting, and showed a remarkable contempt for both
the press (who may deserve it) and the public (who most
certainly do not).

However, it appears that there was, in fact, considerable
discussion on the ‘harmonizing’ of regulations between the
three countries. The NACC said it was ‘pleased that the three
governments appear to be close to completion … on the
conclusion of a voluntary trilateral Regulatory Cooperation
Framework.’

As with all SPP actions, there has been no public debate,
since no legislation was necessary to implement such a deal; it
can be adopted by Cabinet, even the cabinet of a minority
government. This ‘framework’ for ‘harmonization’ is intended
to be applied generally to any and all regulations, and should be
viewed along with the April 1, 2007 ‘Cabinet Directive on
Streamlining Regulation’ passed by the Canadian minority
government’s cabinet, again without new legislation or
parliamentary debate. 

The Canadian government was already in the process of a

radical change in approach to the regulations that exist under
the many pieces of federal legislation intended to protect
Canadians, their health and safety, their environment and the
conservation of natural resources. The SPP ‘framework’ has the
effect of reinforcing this new approach and facilitating the
wholesale adoption of US regulations which, often as not, were
written by the very industries that they were meant to regulate.

The Precautionary Principle
Canadian regulations have been generally written with the
precautionary principle in mind. This regulatory principle is
intended to deal with the frequently encountered situation
where there is a risk of serious or irreversible harm about which
there is significant scientific uncertainty. It holds that:

• the absence of scientific certainty is no excuse for not
taking action (often regulatory);

• proponents of a new technology or substance must show
that it is without risk of major harm before it is used (known as
the reverse onus provision);

• if there is a less hazardous viable alternative to any
substance it [the substance] should not be used; and

• all relevant information on substances must be made
available to the regulatory body.

The precautionary principle is also at the heart of the
recently adopted European Union ‘Registration, Evaluation,
Authorization and Restrictions of Chemicals’ (REACH),
implemented by the EU in all its member countries, covering
substances used in each country, traded between EU countries,
or traded externally.

The Risk Management Approach 
However, the US, driven by an administration devoted to
deregulation and industry-written regulation, has taken the
approach that regulations are, by definition, an irritant to trade
and that the facilitation of trade is more important than the
public interest in health, safety, and environmental protection.
This has led to some alternative regulatory principles:

• the absence of scientific certainty is sufficient excuse for
avoiding regulatory or other action;

• government regulators must show that a new technology
or substance must involve certain risk of major harm before
initiating any regulations;

• the hazards of any substance must be considered in the
light of the costs of mitigation and the benefits of its use; and 

• no requirement that all relevant information be made
available to the regulatory body

This might generally be termed a ‘risk management’
approach, a sort of insurance company view of hazards,
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combined with ‘don’t ask, don’t tell.’ Naturally, it minimizes
regulation, and new products are assumed safe until proven
otherwise.

Canada, Caught in the Middle
With the new SPP framework, Canada is caught in the middle.
But not for long; the Harper Government is clearly on the side
of minimum regulation. The combination of US pressure for
harmonization and the government’s own regulatory
philosophy, as expressed in the April 2007  ‘Cabinet Directive
on Streamlining Regulation,’ has led to a significant change in
the federal government’s approach to regulation. Existing
legislation generally authorizes the making of regulations
without further reference to parliament, so this change may be
implemented by Cabinet without amending existing Acts.

The most important change is in the more heavily weighted
consideration of the effect of any new regulation on business. 

Traditionally, in Canada, the major consideration in
regulation-making has been the avoidance of damage to the
health, safety, and security of Canadians, and the environment.
While this is still number one in the federal government
objectives (it is, after all, generally the stated objective of
existing legislation), number two has become to ‘promote a fair
and competitive market economy.’ Number three is to ‘make
decisions based on evidence’ but also recognizes that ‘the
application of precaution may be necessary when there is an
absence of full scientific certainty and a risk of serious or
irreversible harm.’ (In other words, risks that nobody can
manage.)

‘Competitiveness’ Considerations
Trade looms large as a political consideration in the Directive’s
‘process requirements’ for assessing new regulatory proposals:

‘• potential impact of the regulation on health and safety,
security, the environment, and the social and economic well-
being of Canadians;

• cost or savings to government, business, or Canadians and
the potential impact on the Canadian economy and its
international competitiveness;

• potential impact on other federal departments or agencies,
other governments in Canada, or on Canada’s foreign affairs;
and

• degree of interest, contention, and support among affected
parties and Canadians.’

Note the phrase ‘international competitiveness’—a race to
the bottom?

Where All This is Going? The Race To
The Bottom

The pressure for harmonization and the current Canadian
government’s predilection to favour corporate interests leads
towards a North American ‘wish list’ for health, safety,
environmental, and non-renewable resource regulations, as

follows:
1. Entrench trade and commerce promotion—as opposed to

health and safety protection—as the primary consideration
before regulating;

2. Regulations should ‘impose least possible cost on
business’ and be ‘not more trade restrictive than necessary’
(also as found in the TILMA);

3. Increase the onus on the regulator to prove the need for
regulations;

4. Protect the regulator from liability for bad decisions, so
that there is no accountability for government;

5. Reduce the onus on the corporation to prove the product
is safe (thus rejecting the ‘reverse onus’ of the precautionary
principle);

6. Protect corporations from liability for damage provided
they meet regulations, so that there is no accountability for
corporations;

7. Consistency with WTO and NAFTA;
8. ‘Seamless’ provincial, territorial, federal and international

regulations with the likely outcome being the national adoption
of the weakest rules;

9. Speed the approval of new products so they can get to
market faster (a new priority); and

10. Rely on voluntary measures and industry-based
performance targets instead of enforceable standards.

Chemical Harmonization
As the NACC said: ‘The lists contained in the Canadian
Domestic Substances List (DSL) and  the US Toxic Substances
Control Act (TSCA) differ and prevent some US products from
being sold in Canada.’

At Montebello, a sub-agreement on chemical regulation was
signed. It was posted on the US SPP website, (but not on the
Canadian one). Chemicals may well be the first area to be
‘harmonized’ under the new Cooperation Agreement.

The sub-agreement commits the three NAFTA countries to
harmonizing chemicals regulation in testing, research,
information gathering, assessment, and risk management, as
much as possible, by 2012. 

Finally, the SPP cooperation agreement calls for North
America to speak with one voice at international meetings
dealing with regulation. This may arise from the long-term
opposition of the US chemical industry to the European Union
‘REACH’ standards, which are much stricter than the US
regulations, and of course apply to US chemicals exported to
Europe. The US claim that REACH is an illegal barrier to trade.

They would like to have some backup. 0
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