
T
he Federal Department of Justice, by law, is supposed to
ensure that all legislation proposed by the government is
constitutional, and that it would conform to the Charter

of Rights. The Minister of Justice is supposed to so inform
Parliament.

But a recently retired government lawyer, Edgar Schmidt,
says that, over the last twenty years, the Department has set the
bar so low as to provide no assurance at all to either the
government or to Canadians in general that new laws in fact
respect the Charter. And Parliament has not been informed.

The effect is to leave it to individual Canadians to challenge
legislation in the courts. Charter challenges, of course, invariably
end up at the Supreme Court of Canada. To mount such a
challenge takes a very determined challenger, working with a
highly competent legal team. It is expensive and takes a long
time.

New laws, passed by a majority government, can be
proclaimed, put into effect, and enforced for many years before
a challenge can be heard and adjudicated by Canada’s Supreme
Court.

Applying The Charter To Legislation
In order to carry out its legal duty to review legislation,
Canadians would imagine that the Department would start from
a clear understanding of the Charter itself, which was written to
protect Canadians from the actions of government which might
derogate from their fundamental and inalienable rights and
freedoms.These include freedoms of conscience, religion,
thought, belief, or expression; freedom of the press, peaceful
assembly, and association. The Charter also guarantees
democratic rights, the rights to come and go, and to live
anywhere in or outside Canada; a full range of legal rights;
equality rights, language rights, aboriginal rights; it also clarifies
how the Charter is to be applied by governments and the courts. 

With these Charter provisions in mind, one might expect that
the Justice Department might examine the purpose, essence,
and text of each chapter and verse of proposed legislation in
order to judge whether its intent was to reduce or damage any
of the freedoms described in the Charter, or whether it might be
used or interpreted to reduce, explicitly or implicitly, any of the
rights of individual Canadians set out in the Charter. 

Turned Inside Out
It can be argued that the final word on questions like these is
that of the Supreme Court, and for the Justice Department to
arrive at any conclusions on these questions is second-guessing
the Court, and therefore exceeding its mandate. But this is a
narrow interpretation, and its effect is to rationalize the Justice
Department’s avoidance of its most important responsibility:
the interpretation and defense of the Constitution of Canada,
and particularly that part of it that consists of the Charter of
Rights and Freedoms. 

The review of new legislation is obviously a fundamental part
of this responsibility. Canadians would expect that the Justice
Department would strongly advise the government if there was
any chance that legislation proposed would be, in any way,
inconsistent with the Charter.

Yet, according to Schmidt, this is not the procedure that has
been followed by the Department over the last twenty years.
Instead, the question has been turned upside down. 

It has been framed as: is there any possibility, no matter how
slim, that the government could imagine and put forward a
‘credible’ argument that the legislation was ‘not inconsistent’
with the Charter?

In fact, Schmidt himself said that laws with ‘as little as a 5%
chance of being upheld’ in the courts have passed unquestioned
by the Justice Department. 

Reversing the Charter
Schmidt has laid bare the way decisions have been made in the
Justice Department for, he says, the last twenty years—decisions
as to whether a piece of proposed legislation is consistent with
the Charter, and so is in fact constitutional—and to so advise
Parliament.

The effect of this is to reverse the implied onus of the Charter:
rather than to protect the individual from the actions of the
government, it is to protect the government, whatever it may
do, against a Charter challenge brought by an individual.

It also makes use of the inevitable time, cost, and
complications of mounting such a challenge in the courts to
insulate and protect the government against any questioning of
its actions.

Mr Schmidt has asked the courts for a finding that the Justice
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Department, for which he used to work, has violated its duty for
the past twenty years. Since launching the action, he has been
suspended without pay and barred from his office. But on
Friday, February 22, the government abandoned its efforts to
have the case thrown out, and agreed to proceed directly to a
trial ‘on the merits of the case’.

This case is firmly grounded in irony, and afloat on a sea of
contradictions. Will it test the primacy of the courts over the
government? Would the court require the government, intent
on passing legislation that might be inconsistent with the
Charter, to invoke the ‘Notwithstanding’ clause, to be renewed
every five years? 0
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