
A
ppointments to provincial appeal courts are made by
the federal Minister of Justice. It is unusual to replace
a judge in the middle of a trial, for the very sensible

reason that justice is best served by a judge who knows all the
details of a case, many of which surface in pre-trial hearings.
Madame Justice Elizabeth Bennett was appointed to the

BC Supreme Court in 1997. On August 29, 2002, she acquitted
former BC Premier Glen Clark of all criminal charges relating
to home renovations he had received from a constituent who
was also applying for a casino license.
In 2007, she started to preside over the trial of Basi, Virk,

and Basi, charged with breach of trust in connection with the
sale of BC Rail by the BC government.
On May 15, 2009, while hearing pretrial motions for

disclosure, and awaiting a Supreme Court of Canada ruling on
the admissibility of ‘secret witness’ testimony, she was
promoted by the federal Justice Minister to the BC Court of
Appeal. She continued to hear pretrial motions and allowed
the admission of further evidence for the defence. 
On June 4, 2009, Associate Chief Justice Patrick Dohm

took Madame Justice Bennett’s seat in court to hear
prosecution motions asking that she should be immediately
replaced. 
However, the case’s defence counsel argued for the

continuation of Madame Justice Bennett. But she was
replaced, on the trial’s resumption in August, 2009, by
Madame Justice Anne MacKenzie. 
Pretrial motions continued in early 2010; Justice

MacKenzie imposed a sweeping publication ban on March 3,
2010.
Madame Justice Anne MacKenzie was herself elevated to

Associate Chief Justice on April 26, 2010, on the retirement of
Associate Chief Justice Dohm. 
The trial proper finally commenced in May, 2010; it was

suddenly terminated with the plea bargains of Basi, Virk, and
Basi in October, 2010. On January 1, 2012, soon after the end
of the Basi, Virk, Basi trial, Justice MacKenzie was elevated to
the Court of Appeal.
And in Alberta …

Jessica Ernst, an oil patch consultant and scientist who lives
near Rosebud, Alberta, started her court action against
Encana, who were drilling and fracturing wells near her land,
and two regulatory bodies, the Alberta Energy Resources
Conservation Board and the Alberta Ministry of the
Environment who, she said, owed a ‘duty of care’ to
groundwater and landowners in the area. The case famously
involved her well water, which contained flammable gases that
would burn when lit.
Ernst’s full 73 page Statement of Claim was filed in

Drumheller Court on April 21, 2011. The lawsuit, which claims
damages of $33 million, puts fracturing on trial.
In the summer of 2011, Encana suggested that the case be

moved to Calgary. On April 26, 2012, at the first hearing in
Drumheller, Justice Veldhuis would not hear defendents’
arguments to strike out the case, but requested a shortened
Statement of Claim.This was provided on June 25, 2012. 
Encana, the ERCB, and HM the Queen in the person of

Alberta Environment requested the case be moved to Calgary.
This request was granted by Justice Veldhuis and Alberta’s
Chief Justice. The defendents moved to strike the case, and
briefs were exchanged.
In December 2012, the ERCB released draft regulations on

hydraulic fracturing, after some 171,000 wells were already
fractured in Alberta. It has argued that it owes no ‘duty of care’
to landowners impacted by oil and gas development. Justice
Veldhuis was expected to rule soon on whether the ERCB
could be sued on this point: ‘. . . everyone agrees this is a
complex case,’ she said.
On February 8, 2013, the Honourable Barbara Veldhuis

was appointed to the Court of Appeal of Alberta, effective
immediately. No replacement has yet been named. 0

Reprint from Volume 25 Number 05 March 14, 2013
Visit www.islandtides.com for more interesting articles on other BC, national & international topics

Reprint

Western judges ‘all change’ - Patrick Brown

© Island Tides Publishing Ltd. This article may be reproduced with the following attribution, in its entirety, and notification to Island Tides Publishing Ltd.
‘This article was published (March 14, 2013) in ‘Island Tides’, 

an independent, regional newspaper distributing across the Strait of Georgia on the Gulf Islands and Vancouver Island.’
Island Tides Publishing Ltd, Box 55, Pender Island, BC V0N 2M0 • 250-629-3660 • islandtides@islandtides.com • www.islandtides.com

http://www.islandtides.com

