
While many people and organizations have
denounced Canada’s free trade deal with China, one
voice has stood out above all others—that of Gus

Van Harten, a law professor at the Osgoode Hall Law School
who specializes in international investment treaties.

The outspoken academic, who is without doubt the most
frequently cited legal expert on the highly controversial treaty,
has been interviewed by media outlets across the land. He
has also written press releases and sent a detailed critique
of this FIPA (Foreign Investment Promotion and
Protection Agreement) to elected officials. Although
this one-man tour de force gained national
recognition, it did not stop Prime Minister Stephen
Harper from ratifying the FIPA last September.

Opposition to the FIPA grew amid fears that it
supersedes the Constitution, tramples on the rights of
First Nations, and is beyond the reach of the highest court
in the land, and that it will give Chinese corporations sway over
Canada’s domestic policy for decades to come.

The FIPA seeks to govern the extraction and processing of
raw materials, and delimit related matters such as the protection
of human health, the environment and Canadian jobs. Although
it does not explicitly prevent legislators from passing laws in the
public interest, it allows Chinese corporations to sue Canadian
governments—in secret—if those laws infringe on the real or
expected profits of the corporations. In other words, legislators
are free to serve the public providing they remain ever-mindful
of the devastating consequences of stepping over the corporate
line.

Now, to set the historical record straight, Van Harten has
published a scathing condemnation of the treaty, Sold Down
the Yangtze. In his book, he explains with frightful clarity how
the FIPA works in China’s favour, and undermines democratic
institutions by putting Canadians at risk of multi-billion dollar
lawsuits. He systematically debunks the false logic of those who

promoted the deal, be they politicians, legal advisers, or high
profile journalists, and sends a dire warning about other, similar
deals coming down the pipe.

I interviewed Professor Van Harten upon release of his book:
What prompted you to write Sold Down the Yangtze? 
I wanted to provide a full account of what the FIPA does, and

how people were misled by the media blitz to sell it.
The book was a way to give back to the

Canadian public, considering they support
me in all kinds of ways as an academic. I
also wanted to suggest what future
governments can do to limit the
damage.
What has the FIPA experience
taught you about politics and
corporate power?

It showed me how a few people and big
media can spin information, helping

politicians do what they want. Here, the politicians
committed our country, long-term, on false pretenses. It seemed
to me to be more about fooling or distracting people in order to
avoid an informed debate.
Where are the checks and balances? 
In international law, it is easy for a country to give up its
sovereignty and can be hard to get it back. There was very little
process in the case of the FIPA. All that it required was a decision
of the federal Cabinet, not a vote in Parliament and provincial
legislatures, for example, or a national referendum. Had a more
publicly accountable process been used, I doubt we’d be stuck
with the FIPA.
Why have government lawyers not raised the red flag
about the dangerous aspects of the FIPA? Or have they? 

Government lawyers work for the government. Some also have
an eye to working in the arbitration industry, which profits
immensely from treaties like the FIPA. Perhaps some lawyers
raised flags internally. I think we should assume they tried to give
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‘Measured by
our exposure to these
arbitrations, Canada is

actually the least
independent country
among all Western

developed
countries.’



good advice but we cannot expect them to blast the government
publicly. Academics are the ones most able to do that.
What more can you say about the process? 
The process usually goes like this. We are told there is a new trade
deal, without a text of the deal being made public. The
government spins the treaty without anyone being able to verify
its claims independently. At the next stage, the deal is signed and
the text is released. Over time, the public may hear from
independent experts and come to oppose the deal. But at that
point the government can say: nothing can change because we’ve
signed the deal. They also tend to smear people as ‘anti-trade’. In
the last stage, the deal is ratified and finalized. In the case of the
FIPA, this last stage was delayed by about two years, apparently
because of public opposition. The impact of the opposition was
also indicated by the government’s quiet approach to ratifying the
FIPA in a press release on a Friday afternoon. There was no
thorough, public, and independent review to inform the public
and the media. That says a lot in itself.
It seems the real intent of the treaty is to disempower
the general population. Is the FIPA part of a global
power grab by corporations? 
More precisely, you could say it is part of a global power grab by
a select group of lawyers who work as arbitrators and who often
have a background advising large corporations. It reflects a shift
in power from legislatures, governments, and courts to these
lawyers sitting as arbitrators.

Yes, the treaties are extraordinarily anti-democratic—to a
degree far beyond any other kind of treaty. If you are committed
to democracy, this field of research is not a pleasant place to be in:
most legal specialists in the field seem to disdain democracy. You
see it in the awards and publications. The priority among most
specialists in the field is to defend foreign owners of billion-dollar
assets; democracy is often denigrated as irrational or a threat.
What is to prevent a future government from simply
ripping up the FIPA and telling Chinese corporations
to get lost? 
The short answer is: the lawyers who would sit as arbitrators under
the FIPA would issue their award anyway. They would say the FIPA
has a minimum term and apply that term regardless of what a
future government in Canada did. If they ordered Canada to pay
compensation to a Chinese investor and the government refused,
Canada’s assets in other countries could be seized to make good on
the award. 

Ripping up the treaty might look good on TV but there is not
such an easy way out. I suggest we give notice to terminate the
FIPA as soon as possible to make clear we don’t accept its
lopsidedness. But that notice won’t take effect for at least 16

years, counting from September 2014 when the deal was
ratified. In the meantime, there are other, practical things to
pressure political parties and governments to do.
What has to happen to ensure future trade deals are
better scrutinized and of benefit to Canadians? 
The long lock-in periods should not be allowed, to preserve
democracy. They are not included in other international treaties;
why should foreign investors’ priorities be privileged this way?
Also, all of these treaties should have to be approved by
Parliament and, because they clearly affect the provinces and
territories, by provincial and territorial legislatures too. 

Personally, I think deals like the FIPA—and the Trans-Pacific
Partnership, and the Canada-Europe Trade Agreement (both
still being negotiated)—are so massive and long-lasting they
deserve a national referendum before they are finalized. It
should not be left to the federal Cabinet to finalize a trade or
investment deal that cannot be reversed for decades.
If all you say is true, where is the revolution? Why are
Canadians putting up with this kind of assault on their
rights and freedoms? 
I would guess it is mostly lack of knowledge. If everyone could
suddenly be exposed to all the details, I think they would be very,
very upset. But it’s an obscure and technical topic, probably
designed to be as inaccessible as possible. Also, the spin works to
an extent, I expect. And the major media are not playing a serious
watchdog role. But ultimately I don’t know. All we can do is try to
understand and explain what is happening and hope people will
eventually see how their voting rights and public money are at
risk, and vote to protect our interests as a country.
What can you say about the Harper legacy? 
I will speak only of my field of expertise: trade and investment
treaties. In that context, the Harper Government has arguably
been the worst in the world in pushing an unfair and imbalanced
system of international arbitration that undermines democracy
and sovereignty, especially in Canada, so as to give even more
privileges to large companies, very wealthy individuals, and
lawyers who represent their interests. That is very clear based
on my knowledge of the field. 

Measured by our exposure to these arbitrations, Canada is
actually the least independent country among all Western
developed countries.
What do you hope your book will achieve? 
I hope it will contribute to more awareness about the steady
erosion of our democracy and sovereignty through these obscure
treaties. I also hope it will help people see the importance of
supporting political parties and governments that are committed
to ending that erosion. That would be wonderful. 0
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