
Despite its existence for several years, the entire text of
the Trans Pacific Partnership trade agreement has
never been released. The latest, 56-page version

(January 2015) of Chapter II on Investor–State Dispute
Settlement is available, courtesy of Wikileaks.
A Wikileaks text of Trans Pacific Partnership Chapter II starts

with a warning (not from Wikileaks) that it must not be
generally released for four years after it comes into force. It has
been suggested that its terms are so inimical to democratic
government that its publication would incite public opposition
to the entire TPP agreement, and thereby impede its adoption
in the democracies involved.
The TPP agreement is currently being negotiated by twelve

nations: US, Canada, Australia, New Zealand, Malaysia,
Singapore, Japan, Mexico, Peru, Vietnam, Brunei, and Chile. 
In the US, President Obama is currently seeking

congressional approval for so-called ‘fast track’ authority, in
which congress may approve or reject the treaty, but may not
amend it. The Canadian government has released no
information and has not sought the approval of Parliament.
Negotiations continue; this may not be the final version of

Chapter II, however, here is a summary of some highlights. 
Threat of Claims Interferes With

Legislation?
Similar in principle to NAFTA’s Chapter 11 but significantly
more complicated, TPP’s Chapter II sets out a means by which
foreign corporations may exact financial recompense from
national governments for claimed losses that result from policy
or legislative actions taken by national or subsidiary
governments. Claims against states would be arbitrated
according to provisions of the TPP agreement, thus privileging
foreign corporations over democratic government. 
Current opposition to this, from Australia and Brazil,

suggests that a government could be so intimidated by the threat
of claims under the TPP that it would be discouraged from
introducing environmental, public health, or other regulatory
legislation. In those countries, foreign companies must abide by
domestic law and depend on domestic courts.

Outrageous Claims Limited

Losses may be claimed for entire enterprises, equity
investments, loans, derivatives, contracts, intellectual property
rights, licenses, and tangible or intangible property rights. 
In the past, similar investor-state agreements have seen

arbitration of outrageous claims for estimated lost future profits
because of legislation or failure of the host country to protect the
claimant’s enterprises from bankruptcy. However, a recently
proposed clause in this January version of TPP Chapter II would
appear to limit claims to actual costs incurred.
The proposed paragraph reads, ‘For greater certainty, for

claims alleging the breach of an obligation under Section A with
respect to an attempt to make an investment, the only damages
that may be awarded are those that the claimant has proven
were sustained in the attempt to make the investment, provided
that the claimant also proves that the breach was the proximate
cause of those damages. If the tribunal determines such claims
to be frivolous, the tribunal may award to the respondent
reasonable costs and attorney’s fees.’
In contrast, a claim under the recent Canada-China FIPA can

be made for the ‘market value’ of an investment, which could
include the present value of expected future profits.
National Treatment, State Action &

Armed Conflict
The TPP’s Chapter II commits participating governments to
treat foreign corporations the same as domestic corporations
and not to favour any nation’s corporations over another’s. 
Chapter II also commits participating governments to

compensate foreign enterprises for expropriation or
nationalization, direct or indirect, or ‘equivalent measures’,
except for a ‘public purpose.’
In what looks like a new angle, the TPP commits

participating governments to compensate foreign enterprises
for losses resulting from ‘armed conflict or civil strife.’

No Performance Requirements
In addition, a participating government must not impose any
performance requirements on a foreign enterprise as a
condition of operating in its territory. These might include
export restrictions or targets, domestic content percentages,
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local preferences, technology transfers or inclusion, or contract
or licence requirements. (There are exceptions with respect to
licenced, patented, or copyrighted intellectual property, and
certain environmental and conservation measures.) 

Other Measures
A government must not require that senior executives be of a
certain nationality, but may require that a majority of a board
of directors be citizens or residents.
Governments are entitled to adopt measures to achieve

environmental, health, ‘or other regulatory objectives’.
Enterprises are encouraged to adopt the principles of corporate
social responsibility as endorsed by government.

Dispute Settlement Arbitration
The claimant (usually a foreign corporation) and the respondent
(usually a national government) in any dispute must first of all
seek a solution through consultation and negotiation, for at least
six months. Failing that, the claim may be submitted to an
arbitration tribunal on 90 days’ notice, specifying the arbitration
rules (of several alternatives) to be used, and a nominated
arbitrator. The respondent similarly nominates an arbitrator, and
a third arbitrator is appointed by agreement. (Arbitrators are
usually drawn from a small pool of international trade lawyers,
serving as both advocates and judges in successive disputes.)

The arbitrators arbitrate; they may consider objections, and
comments from other sources, much as a court would.
Documentation of the proceedings will be made public as it is
available. Hearings are to be open to the public, except for in
camera discussions where ‘protected’ information is involved. 
The arbitrators arrive at a decision and set an award. The

decision will be transmitted to the claimant and the respondent,
who may comment before it is publicly issued. There is, at the
moment, no appeal procedure. 
The arbitration award may include restitution of property,

monetary damages, and costs of the arbitration, but may not
include punitive damages.
In TPP Chapter II, compared to previous trade agreements,

transparency is improved. The arbitration lawyers remain; the
accusations of state bias will continue.
In countries under a rigid party system, fighting costly

arbitrations may have political implication for governments and
deepen the chill on domestic protective legislation. 
Investor-state dispute settlements still enable corporations,

domestic or foreign, to elude laws and courts of sovereign nations. 
This article is a brief summary; for more see:
wikileaks.org/tpp-investment/WikiLeaks-TPP-Investment-
Chapter.pdf.More on the TPP in upcoming editions.0
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