
Canada’s recent Supreme Court Tsilhqot’in decision will likely
be recognized as one of the most important aboriginal law cases
in Canadian history. The decision, the result of three decades of
battles waged in court by the Tsilhqot’in, is a stepping stone
towards securing the Tsilhqot’in’s constitutionally protected
rights and eventual reconciliation of ongoing disputes with
government.

Now, the Tsilhqot’in ‘People of the River’ have rights to hunt,
fish, trap, and herd wild horses in their territories, and to have
‘viable habitats protected within those territories.’ Jack
Woodward, the lawyer for the Tsilhqot’in, described this as ‘an
astonishing degree of protection’, and arguably one of the ‘most
powerful environmental laws in the world.’ 

In a time of increasing environmental pressures, Woodward
says that First Nations constitutional rights to protect their land
may be the only viable way to protect the environment in
Canada—from the Salish Sea to the boreal forests above the tar
sands. Woodward, concluding that First Nation rights will be of
increasing importance to Canadians who value a clean and
healthy environment, stated that ‘Chief William and other First
Nations who take on these monumental struggles against the
government are from tiny impoverished First Nations, and it is
on William’s shoulders to protect the earth—that is why we need
to support him in any way we can.’

As a result of the court’s decision, the Christy Clark
government also agreed to exonerate the Tsilhqot’in chiefs who
were wrongfully called to what they thought were to be ‘peace
talks’ until they were ambushed, then tried and hanged by the
government in 1864. 

Clark also signed an agreement to work with the Tsilhqot’in
to implement practical aspects of the decision, which will allow
the Tsilhqot’in their rights to: live off the land, perform
ceremonies, make decisions about land stewardship, and
protect their history, language, and culture. Ultimately, the
agreement will help the Tsilhqot’in to protect their environment.

It is a time of a rather bleak legislative outlook for the
environment, and Canadians enjoy very few environmental
protections. Many acts (including the Environmental
Protection, Fisheries, and Species at Risk Acts) have been

repealed or diminished by the current government. In contrast
to these legislative moves, the Tsilhqot’in decision provides a
practical, and science-based legal approach to any resource
extraction activities occurring in the territory to ensure they
don’t exceed the carrying capacity of the land. 

As Chief William puts it, the province and industry
proponents will need to ‘do their homework’ to ensure that
baseline studies occur, and that resource development doesn’t
damage the land. 

Noting that past resource activities have destroyed streams,
Chief William says the Tsilhqot’in want to protect ecologically
sensitive areas such as Fish Lake and nearby streams, which
have been increasingly under threat from projects like the
Prosperity Mine. He adds that they don’t want to stop all
development, but will ensure that any development is sensitive
to their culture and to wildlife. William said ‘When you’re living
on [Tsilhqot’in] title land, it’s going to be a lot better than living
on Crown land.’

Monumental Struggle
The struggle to make the case which achieved the Supreme
Court of Canada’s decision was a monumental one, requiring
strong people and leadership. The Tsilhqot’in and Canadians
are lucky to have the leadership of Chief Roger William. 

His outstanding memory pays tribute to his role as an oral
historian for his people and it played an important role in his
court testimony; he spent a taxing 58 days on the stand, without
a single contradiction in his testimony. Chief William sixteen
wins of the most difficult mountain horse race in the world are
also a testament to his strength and likely contributed to his
consistent leadership and persistence. 

Ultimately, Chief William won the aboriginal rights and title
for which the Tsilhqot’in have been fighting since the Tsilhqot’in
War of 1864. The nation has had to endure their chiefs being
hanged by the state, the smallpox epidemic, residential schools,
and increasing mining, forestry and resource extraction that has
damaged Tsilhqot’in lands, threatened their territory, and
oppressed their rights. There is a sense that despite—and
throughout—these struggles, there was always a resolve to win
their rights.
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Chief William recounted his high school experience of being
told by a Chilcotin District Manager that ‘We’re gonna log—
whether you like it or not.’ This early experience motivated the
chief to later fight a four-year-long court battle against the
province, in order to protect the watershed from a proposal to
extract over 1.8 million square metres of pine forest from
Tsilhqot’in lands. Williams said that he learned during this 1993-
1997 battle that ‘the BC provincial and Canadian federal
government would argue everything’. These ongoing battles
eventually led to the hearing of the Supreme Court trial, which
ran from 2003 to 2007.

For anyone who wonders why it has taken so long for Canada
to recognize First Nations rights, Woodward explained that it
was a criminal offense in Canada until 1951 to advance
aboriginal claims in court; for lawyers to bring an aboriginal
claim to court, and; for people to take part in a potlatch. 

Once these laws were abolished, it then took decades for
several other cases to pave the way for the Tsilhqot’in case—
notably the Calder, Meares Island, and Gitska’an cases. These
cases too were extremely costly for First Nations. The Gitska’an
case was important, but due to problems with pleadings, and
because the Gitska’an did not have the monetary resources to
continue to fight the government in court, the case was
abandoned.

The Tsilhqot’in however, persevered. They provided
abundant proof of the occupation of their land over millennia,
which contributed to their winning where others had previously
fallen short of gaining their constitutionally protected rights. 

To back their claims of lengthy occupation of their lands, the
Tsilhqot’in provided significant volumes of scientific evidence,
including complex place and ethnobotanical naming systems.
This helped provide the required unassailable proof of
occupation since 1846. Other proofs include what the court
recognized as the ‘library’ of First Nations—culturally modified
trees, shell middens, burial sites, clam gardens—ironically the
same evidence that so many First Nations are seeing disappear
right before their eyes (such as on Grace Islet in Ganges
Harbour).

When colonists, who wrote the first laws in Canada, arrived
on the land, they believed it to be terra nullius, ‘belonging to
nobody’. This fundamental misunderstanding then formed the
basis of our legal system, and is the reason why First Nations

must fight for their rights each and every time land-use is an
issue in unceded territory. 

It is ironic that First Nations must continually fight so hard
for their rights as these rights have been recognized within
earlier constitutions since 1763, which state that First Nations
‘shall not be dispossessed of their lands unless paid’, and unless
it is with their ‘free, prior, and informed consent’. 

Ironically, this language also became part of the United
Nations Declaration on the Rights of Indigenous People
(UNDRIP) which Canada initially voted against and refused to
sign, eventually reversing its position and supporting the
UNDRIP in 2010.

In practical terms, the current ‘granting’ of aboriginal rights
in Canada is more like a ‘reverse treaty.’ First Nations don’t
automatically receive their ‘inherent’ and ‘constitutionally-
protected’ rights from the government whose duty it is to protect
and provide those rights under our Constitution. 

Instead, First Nations must continually fight the government
in court to gain their rights, in essence, purchasing them from a
government that consistently fights to ensure that aboriginal
rights are not easily won. 

Each time First Nations take the government to court—
collectively spending millions in the process—they sacrifice
other needs in their impoverished communities. They must
make decisions about whether to spend limited funds on
schooling and healthcare—or on legal bills.

Commentary
The current system for granting First Nations rights in Canada
is broken, two-tiered, and severely cripples an already
disadvantaged people, and therefore should be changed.
Increasingly, First Nations problems in Canada are everyone’s
problem—Canadians who wish to see the environment
protected in future will need to support First Nations continued
struggles for their rights, and to protect their lands. In the
continued absence of adequate legislative environmental
protection in Canada, providing community support for First
Nations and their rights will also support the only adequate
constitutionally-protected environmental legislation in Canada. 

Ironically, First Nations stand the best future chance of
protecting Canada’s clean air, water, and land. We all owe a great
debt of thanks to the Tsilhqot’in First Nation.0
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