
P
remier Gordon Campbell has been heavily promoting the
adoption by other provinces of the Trade, Investment,
and Labour Mobility Agreement (TILMA) signed by BC

and Alberta in April, 2006. ‘It’s time we make up our minds
what kind of country we want to be,’ he said at a recent meeting
of premiers in Iqaluit. Prime Minister Harper has echoed his
enthusiasm.

In fact, TILMA is a far-reaching deregulation and
privatization measure disguised as a trade agreement.

Trade barriers, Campbell is fond of saying, cost billions to
the province. The examples he cites are differences in labour
qualifications between provinces, as if this were the main focus
of TILMA. Much less often, provincial cabinet ministers cite
legislation that limits procurement by governments to local
suppliers, or imposes local content conditions, or uses different
standards and regulations. 

But the investment protection provisions of TILMA are
seldom, if ever, mentioned; and this is where controversy lies.
TILMA requires the harmonization of government ‘measures’
affecting investment between jurisdictions. And which
‘measure’ (including virtually anything a government,
provincial or local, might do) doesn’t affect investment? 

Yet Another ‘Free Trade’ Agreement
Over the last thirty years, ‘free trade’ agreements, both
multilateral and bilateral, have reduced tariffs and eliminated
barriers to trade between nations. Many, but not all, of these
agreements have also dealt with investments by foreigners,
requiring ‘national treatment’ and ‘most favoured nation’ status
(no discrimination), the prohibition of performance
requirements (such as local preference or employment
conditions for investment); and provision for arbitration of
disputes, with final decisions by an non-accountable ‘panel.’ All
these provisions occur in TILMA as well.

The purpose of these agreements is to restrict national
sovereignty, at least to the extent of regulation of business and
trade. That said, the writers of the TILMA text have done a
masterful job of distilling the features, good and bad, of trade
treaties around the world into a short, simple document.

A Web of Treaties
The continuing efforts of multinational corporations and their

captive nations to ensure favourable treatment and avoid
restrictions on their activities, particularly in the developing
world, has led to a web of treaties and agreements which limit
the economic and trade initiatives which may be taken by
sovereign countries.

Development strategies of local preference, regional
development, conditional franchises, social improvement,
government monopolies, and infrastructure control are
frequently banned under trade and investment agreements.
(These strategies have been used extensively in the
development of the developed countries.) At the same time,
large corporations are able to take advantage of the cheapest
sources of raw materials, water, energy, and labour without any
particular responsibilities to match the rights they have
acquired.

Transfer the scale of this to local government within the
provinces of BC and Alberta, and TILMA assures corporations
of similar favourable treatment through deregulation and the
opportunity to bid on ‘privatized’ government functions. It
becomes part of the web.

Expropriation and Compensation
The desire for ‘investment protection’ grew out of the
uncertainty felt by foreign investors about take-over of their
enterprises by the local government (expropriation or
nationalization), or the passing of local legislation which
damaged their ability to do business (‘regulatory
expropriation’). International investors sought protection from,
or compensation for, these actions, and recruited their own
home governments to assist them in ensuring this protection. 

The result was generally accepted international laws which
provided for compensation at least for expropriations where
they were accompanied by appropriation by the expropriating
government (a definition for nationalization).

The rest was left up to treaties. Besides the multinational
treaties (GATT, WTO, NAFTA, CAFTA, the European Union,
the Energy Charter Treaty (eastern Europe), GATS, TRIMS,
TRIPS, MERCOSUR) there are now over 2,000 bilateral trade
and investment treaties. (There was also the ’90s stillborn
Multilateral Agreement on Investment (MAI).) 

North American Agreement
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As the largest and strongest trading nation, the US has been a
forceful promoter of bilateral treaties, but this has recently
come to a halt as the President’s ‘fast track’ negotiating
authority was not renewed this summer by Congress. (Fast
Track referred to a convention by which the President could
sign a trade treaty and then submit it for a no-quibble ‘yes’ or
‘no’ congressional vote, without congressional modification.)
Canada, for its part, has also negotiated a number of bilateral
treaties, known as FIPAs (Foreign Investment Protection and
Promotion Agreements).

NAFTA Chapter 11
Many of today’s international ‘investment protection’ treaties
(and TILMA) owe a great deal to NAFTA’s Chapter 11, the
provision that allows investor/state challenges for regulatory
expropriation. Here is the political provenance of this
procedure.

Property rights are enshrined in the US Constitution (life,
liberty, and the pursuit of happiness) through the Fifth
Amendment, which stemmed from the feeling among the
framers of the constitution that there was a continuing threat to
private property from future government action. 

Subsequent jurisprudence in the US conceives of private
property as a ‘bundle’ of rights, each of which is separable from
the others, and each of which has a determinable value.
Therefore, any attempt by the government to remove any of
those rights, by direct expropriation or by regulation, leads to a
right of compensation. (For further discussion of US property
rights and ‘takings’ law, see Island Tides, December 14, 2006 or
look for the TILMA reprints section at www.islandtides.com.)

On the other hand, Canadian constitutional law (peace,
order, and good government) does not include property rights.
In fact, recorded discussions at the time of the adoption of the
Charter of Rights make it clear that this was a deliberate
omission, not an accidental one. As a result, any rights to
compensation are contained in statute law, and expropriation
statutes in Canada mandate compensation (usually at market
value) for expropriations accompanied by government
appropriation. 

However, in Canada, the restriction of property uses that
might result from legislation does not usually lead to a right of
compensation, unless that legislation specifically provides for
this. (However, the law does usually provide for compensation
in a situation where property, as a result of legislation, has no
practical economic use.)

Because Canadian law differs from US law, the US required
Chapter 11, the purposes of which were to extend the US
concept of ‘regulatory takings’ to Canada and Mexico and to
provide for panel decisions on investor/state disputes. (In fact,
through the legislation authorizing NAFTA, US and Mexican
investors in Canada have property rights not available to
Canadian investors through the Charter.)

And thus similar provisions in TILMA, which also have the

additional (deliberate?) effect of extending these rights to all
Albertan investors. 

Could TILMA overrule the Charter of Rights in this way,
particularly since it was established pursuant to the Agreement
on Internal Trade? (It has been referred to as a ‘new
constitution’ for Canada.)

An Agreement ‘Extreme’—
Unprecedented Chill

The existence of investor rights to obtain compensation when
their ability to make a profit is adversely affected by laws,
regulations, or other ‘measures’ clearly has a ‘chilling’ effect on
government. The extension of these rights through TILMA to
Canadian investors from another province, and to municipal,
institutional, and provincial government ‘measures’ applies this
‘chill’ to a much wider range of government action than before,
particularly at the local government level. 

The chill is made explicit by Clause 9, which requires that,
during the Transitional Period (which started in April 2007)
‘Parties shall: ensure that no measure listed in Part VI is
amended or renewed in a manner that would decrease its
consistency with this Agreement’. In other words, TILMA chills
government from the very start.

Normally, concern about this would be mitigated by the
exemptions provided in the TILMA, as listed above. But the
protection provided by these exemptions is limited by TILMA’s
clause 6 (1) (b), which says that such measures should be ‘not
more restrictive than necessary.’

Such a restriction on the exemptions is unusual in
international investor protection treaties. International trade
law usually accepts the exemptions as just that: absolute
exemptions. 

But even in the case of public security and safety, the TILMA
clause provides for challenges by aggrieved parties. These
challenges may be opposed, of course, by the government
involved, but a claim by a challenger that the same ‘legitimate
objective’ can be accomplished by a less restrictive measure is
not easily rebuffed, particularly when an apparently less
restrictive measure, claiming the same objectives, may be in use
elsewhere. Governments have consistently lost cases of this
type under the AIT. It is difficult to prove a negative. 

This raises the question of the real purpose of such a
provision. The incentive to ‘harmonize’ to a ‘least restrictive’
measure is clearly there, as is the mechanism to force an even
less restrictive measure should one be found; a race to the
regulatory nadir. 

This procedure clearly places the investor’s ‘rights’ over the
public interest, even when the ‘legitimate objectives’ in question
are the basic purposes of government. 

Under TILMA, panel hearings are open to the public, but
the arbitration, negotiations, and documentation that must
precede the hearings are not. Given that the process is designed
to avoid hearings if possible, it is difficult to see how the public



can be assured that the public interest has been properly
represented, particularly if the provincial government is
representing local government in the process. (One of the
most significant NAFTA cases, the Ethyl MMT dispute, was
settled in secret without ever proceeding to tribunal.)

TILMA—Only A Short Exemptions
List

Like most ‘investor protection’ agreements worldwide,
TILMA has a list of measures that may be exempted for a
short list of ‘legitimate objectives’:

a) public security and safety; 
b) public order; 
c) protection of human, animal or plant life or health; 
d) protection of the environment; 
e) conservation and prevention of waste of non-

renewable or exhaustible resources; 
f) consumer protection; 
g) protection of the health, safety and well-being of

workers; 
h) provision of social services and health services within

the territory of a Party; 
i) affirmative action programs for disadvantaged groups;

or 
j) prevention or relief of critical shortages of goods

essential to a Party 
This is the total list and clearly there are important

omissions, such as education, land use planning,
environmental measures, and culture.

Even Exempted Measures May Be
Challenged

Not only that, unlike most other trade agreements, TILMA
provides that even an exempted measure be, ‘not more
restrictive to trade, investment or labour mobility than
necessary to achieve that legitimate objective’ and that it not
be ‘a disguised restriction to trade, investment, or labour
mobility.’

This provides an opening for challenges to virtually any
‘measure’ at provincial, institutional, or local government
level, whether for a legitimate objective or not. And, like
Chapter 11, TILMA provides an ‘investor/state dispute
settlement procedure’ to handle these challenges  setting it
outside the law. 

The result is a charter for deregulation, privatization,
liberalization, and legislative chill which challenges the
sovereignty of democratic government at all provincial,
institutional, and local levels.

Exceptions (Different from Exemptions)
TILMA also includes, as an annex, a list of ‘exceptions’ for
both provinces, including legislation related to aboriginals,
water, taxation, regulated rates, energy, forests, fish and
wildlife, and social policy; disaster relief, assistance for

publishers, sound recordings, films, recreation, academic
research, and non-profits; certain procurements (including
hiring lawyers!), energy and minerals, motor carrier
licensing, regional economic development (‘not more trade
restrictive than necessary’) and disposal of hazardous and
waste materials.  

For BC, special exceptions are listed to protect BC Hydro
operations, commercial vehicle insurance, and agricultural
trade restrictions. Alberta’s list is  shorter but similar.

These lists illustrate that the provincial governments
have been careful to remove from TILMA existing provincial
legislation, which might invite challenge. Neither the
exemptions nor the exceptions will give any comfort to
institutions and local government.

Meanwhile Federal Government
Backtracks

There has been something of a gap in Canada’s negotiations
of bilateral international investment protection agreements.
Between 2001 and 2007, the federal Department of Foreign
Affairs and International Trade (DFAIT) was revising its
agreements ‘template’  in the light of its experience with
NAFTA and other agreements, such as the UPS attack on
Canada Post. 

It has narrowed the scope of protected investments, and
added about fifty pages of reservations and exceptions.
‘Indirect expropriation’ is also redefined; adverse economic
impact on investment is no longer sufficient to make a case. 

Canada now takes the position that foreign investors
must be prepared to tolerate a wide range of regulation in
the public interest; this is in line with the international trend
which regards investment protection as a means to protect
investors from unfair treatment but not a means to provide
insurance from all forms of state interference.

As the network of investor protection agreements
ensnares governments around the world, an additional
concern has arisen: that a foreign investor, once established,
is in a position to take advantage of the host country’s ‘most
favoured nation’ agreements with other countries. (This also
has its counterpart in TILMA.) Federally, Canada is
attempting to ensure that this does not happen in future
international agreements.

Legislation
The BC government introduced legislation this spring to
enforce through the courts any arbitration or panel awards
resulting from TILMA investor/state actions. Introduced on
March 15, it was left to die on the order paper at the end of
the session, possibly to avoid debate. The government had
previously blocked any attempts by the opposition to debate
TILMA. ✐
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