
The federal Conservative government has moved to
amend the Environmental Assessment Act to give the
Minister of the Environment the power to restrict any
screening or comprehensive assessment to selected
aspects of the project under review. 

This was in response to a January Supreme Court
decision which held that the ‘comprehensive’
environmental assessment of the Red Chris mine in
northern BC had been wrongly limited by the Department
of Fisheries and Oceans to consideration of tailings ponds,
stream crossings, and explosives storage. 

Further, in the amendment, the Minister is to be given
the power to delegate  restriction of review to any
government ministry or agency (termed Responsible
Authorities, or RAs), including the National Energy Board
(NEB) and the Canadian Nuclear Safety Commission
(CNSC).

The Prime Minister has also indicated that he expects
that the environmental assessment of oilsands projects to
be handled by the NEB, and nuclear projects by the CNSC.

The amendments were included in Bill C-9, the
omnibus Budget Implementation Act (officially titled: An
Act to implement certain provisions of the budget tabled
in Parliament on March 4, 2010 and other measures).
Many items, such as the environmental assessment
amendment,   included within the Bill do not relate to the
budget. 

Passage of this multi-faceted act is almost assured
because it has been designated a confidence vote by the
minority government. It cannot be defeated by the
opposition in Parliament without precipitating a general
election. 

The Red Chris Mine Case
This copper and gold mine, first proposed in 1990, is
located near the ‘sacred headwaters’ of the Stikine, Nass,
and Skeena Rivers. It received provincial environmental

approval in 2005. 
In 2004, Imperial Metals, the proponent, applied for

federal environmental approval of the ‘Open pit mine with
associated infrastructure including tailings impoundment
area, access roads, water intake, transmission lines and
accessory buildings (eg maintenance, campsite)’—in other
words, the entire project. 

The Department of Fisheries and Oceans (DFO), in the
role of Responsible Authority, changed the scope of the
application to include only the 2,700 hectare tailings pond,
and stream crossings. This qualified the project for
environmental ‘screening’ rather than a ‘comprehensive’
assessment. 

(The Ministry of the Environment defines four possible
assessment processes: ‘screening’ for projects deemed to
have minor or no environmental effects;  ‘comprehensive’,
requiring public participation, for larger projects with a
variety of effects; ‘mediation’ for situations where
environmental effects can be mitigated or compensated
for; and ‘review panel’ which provides for public
submissions and hearings.)

The NGO MiningWatch claimed that the mine would
‘endanger wildlife, destroy three trout-bearing streams,
and risk toxic contamination of two watersheds’. With the
support of Ecojustice (formerly Sierra Legal Defence) they
challenged DFO’s authority to not consider the entire
project as submitted. The Federal Court agreed with them
in 2007; but in 2008, Imperial Metals, supported by the
government, appealed this decision and won. 

The Ecojustice appeal to the Supreme Court of Canada
in 2009 insisted that the federal environmental review
was inadequate. On January 21, 2010, the Court agreed
that DFO had been obligated, under the law, to consider
the entire project, as submitted, for comprehensive review.
However, the Court did permit the Red Chris mine to go
ahead with the existing approvals; apparently the Court
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felt it would be unfair and unnecessary to subject Red
Chris to any further assessment.

Undermining Assessments
The Mining Association of Canada has sought for years to
eliminate overlap between federal and provincial
environmental assessments. However, eliminating overlap
raises the possibility that large projects might escape
‘comprehensive’ assessment, with its attendant public
processes. The Supreme Court’s Red Chris decision should
have halted the practice of reviewing only specific parts of
a project at the federal level and relying on provincial
environmental assessments for the rest. 

Federal Government Response
However, the government’s response to the Supreme
Court decision is simply to amend the law, thus allow the
Minister of the Environment to continue to select only
certain aspects of a larger project for review. In other
words, to permit what the Supreme Court had ruled
against.

The Minister already had this power with respect to
mediation and review panels, but the new change extends
it to determining the scope of screenings and
comprehensive reviews. 

The wording is quite specific: ‘the Minister may, if the
conditions that the Minister establishes are met,
determine that the scope of the project in relation to which
an environmental assessment is to be conducted is limited
to one or more components of that project.’

In the name of ‘streamlining’ the process, the Minister
is also permitted to delegate the restriction of scope to any
Responsible Authority. This would presumably include
the NEB (for oilsands projects) and the CNSC (for nuclear
projects).

Thus with a simple change in legislation, included in a
budget implementation bill, the government can give itself
the power to opt out of much of the environmental
responsibility that the original Canadian Environmental
Assessment Act was designed to ensure.

The Budget Implementation Bill
Bill C-9 is truly ‘omnibus’—this term can be interpreted as
a vehicle with many passengers, some standing, not
related to each other. On the environmental side, the Bill
also legislates assessment exemption for federally financed
‘infrastructure’ projects—some 14,000 of them. (A
reminded of last year’s Budget Implementation Act, in
which the government changed the definition of
‘Navigable Waters’ to avoid responsibility for the
protection of rivers from environmental exploitation.)

As one would expect, the Bill includes changes to the
Income Tax Act, the Excise Act, and various taxes and
charges. It also includes changes to the administration of
many obscure government bodies, the significance of
which is difficult to assess.

But such major changes to the Canadian
Environmental Assessment Act deserve their own debate
and vote in Parliament, and their inclusion in the Budget
Implementation Bill can only be regarded as a strategy to
conceal and to avoid debate on, and possible defeat of, the
new provisions. 0
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