
T
he number of Idle No
More demonstrations
across Canada and

abroad reflects First Nations’
alarm at the absence of
consultation on the part of the
Harper government during
its passage of two ‘omnibus’
budget bills in 2012. The
participation of other
Canadians in these
demonstrations could
indicate their support of First
Nations’ concerns or their
sense that they were not
consulted either.

Generally, under Section
35 of Canada’s Constitution
Act, the government has an obligation to consult with First
Nations concerning any new legislation that might affect them.
The principle of ‘Honour of the Crown’ includes the duty of
consultation with First Nations about any industrial activities.
The judgment in Haida v British Columbia, 2004,  defined this
as: ‘Whenever the government has knowledge of the potential
existence of Aboriginal right or title and contemplates conduct
that might adversely affect them.’

It seems obvious that the government’s changes to
environmental review, the Fisheries Act, and navigable waters
legislation would affect First Nations across Canada, particularly
since pipelines are exempted from review under some aspects of
this legislation. It seems even more obvious that First Nations
should be consulted about Bill C-45’s changes to the Indian Act
itself, particularly since those changes would have the effect of
making it easier to lease reserve land to third parties without the
assent of a majority of band members.

First Nations & the Canada-China FIPA
Consideration of this ‘duty to consult’ raises questions about
Canada’s adoption of FIPA without consultation with First
Nations. More specifically, it appears that First Nations may be
in a position to take actions which, falling under the increasingly
broad definition of ‘expropriation’ in FIPA, might expose the
Government of Canada, to legal actions under the ‘dispute
resolution’ section of FIPA. 

Modern treaties specifically
deal with this; to quote the
2009 Maa’Nulth First Nations
Final Agreement:
‘After the Effective Date,
before consenting to be
bound by a new
International Treaty which
would give rise to a new
International Legal
Obligation that may
adversely affect a right of a
Maa’Nulth First Nation
Government under this
Agreement, Canada will
Consult with that
Maa’Nulth First Nation
Government in respect of

the International Treaty either separately or through a
forum that Canada determines is appropriate.’

The Tsawwassen First Nation Final Agreement contains a
similar clause.

West Coast Environmental Law expresses the view that ‘FIPA
violates the constitutionally-protected process of negotiations
between the Crown and First Nations by purporting to guarantee
the rights of Chinese investors ahead of the rights of Aboriginal
Peoples. We do acknowledge that this problem is not unique to
the FIPA, but exists under several such treaties, but believe it
should be addressed. 

‘We submit that in order to be consistent with the honour of
the Crown, Canada must be open to altering its proposed course
of action in response to consultation with Aboriginal peoples,
including the option of not ratifying FIPA.’

The Union of BC Indian Chiefs, in a letter to Prime Minister
Harper states, ‘We are writing to firmly express, advise and direct
the Government of Canada to reject the Foreign Investment
Promotion and Protection Agreement with China as the
Government of Canada has breached its fiduciary duty to consult
First Nations on our respective constitutionally-enshrined and
judicially-recognized Aboriginal Title, Rights and Treaty Rights.’

At the time of writing, the Canada-China FIPA has not been
ratified by the Canadian government. 0
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Idle No More protest on Stz'uminus territory (outside Ladysmith BC) on
December 31. Over 300 people gathered to voice opposition to the federal
government’s unprecedented attack on environmental regulations and treaty
rights in the 450-page Bill C-45 omnibus legislation. 
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