
On August 13, ForestEthics Advocacy and Donna Sinclair,
represented by ForestEthics Advocacy chairperson and lawyer
Clayton Ruby, launched a lawsuit in the Federal Court of Canada
against the federal government. Ruby claims that the Harper
government overstepped its authority when it established rules
that dictate who can speak at National Energy Board (NEB)
hearings and what they can say. When announced in April, the
new rules received little attention from most of the media or
from most elected representatives across Canada. (For details
see Island Tides, April 25, 2013, page 1). 

The new regulations will apply to the NEB’s review of
Enbridge’s current pipeline application. (Enbridge proposes to
reverse and increase the flow of oil in its 38-year-old Line 9
through central Canada. Presently it carries imported crude
693km from Montreal to Sarnia for refining; the company plans
to ‘repurpose’ the line to carry tar sands diluted bitumen from
Sarnia to Montreal.)

The issues to be decided by the NEB Review Panel have been
strictly limited by the government, and participants in the
hearings are to be limited to individuals and organizations who
will be ‘directly affected’ by the proposed project, and who have
‘relevant information or expertise’ with respect to these limited
issues. 

Applications to have a voice in the proceedings (even for
letters to the review panel) were prejudged by the NEB from
answers to a ten-page questionnaire, made available on April 5,
2013, and to be submitted by April 19. 

Only 175 participants were selected; Natural Resources
Minister Joe Oliver stated, in justification, that 95% of applicants
were selected. ForestEthics Advocacy was accepted as an
intervenor, but Donna Sinclair was not, apparently because she
lives in North Bay, which is not on the pipeline route.

ForestEthics Advocacy Argument
ForestEthics Advocacy will argue that the new procedures are in
clear violation of the Charter of Rights and Freedoms, Section
2(b) ‘Everyone has the following fundamental
freedoms…freedom of thought, belief, opinion and
expression….’

The government claims that the new procedures were
authorized by legislation included in last fall’s omnibus Bill C-38.  

However, the following clauses from Bill C-38 indicate the
opposite:

4. (1) The purposes of this Act are:
(e) to ensure that opportunities are provided for meaningful

public participation during an environmental assessment;
(f) to ensure that an environmental assessment is completed
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Federal government restriction on NEB hearing challenged
Patrick Brown

Clayton Ruby, ForestEthics, and Donna Sinclair are to be
congratulated for having the courage to initiate the only court
challenge to the federal government’s restrictive procedures,
adopted by the National Energy Board, to control the coming
‘public hearings’ on Line 9B (related article, page 1). 

They are asking the Federal Court of Canada to strike down
these procedures, and any provisions of the National Energy
Board Act that authorize them.

The Harper government’s restriction of both subject matter
and participants in the National Energy Board’s (NEB) coming
‘public hearings’ on Line 9B is justified as a response to avoid
repetition of the long, drawn-out public hearings (1,544
presenters) on the Northern Gateway pipeline.

However, these new policies could be seen as a deliberate
political attempt to avoid public oversight of the ‘repurposing’
of an old pipeline to eastern Canada. 

But, whatever the reason, the move is an attack on the
fundamental rights and freedoms of Canadians. For all
governments, public participation and consultation is as vital to
democracy as political representation and elections.

Should the courts uphold restrictions to public participation
in hearings, there is a clear danger that such a judicial decision
will be taken as a precedent for hearing procedures across all
federal ministries and eventually all governments. The Canadian
public will be shut out and silenced. 0

Editorial: 
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in a timely manner;
19. (1) The environmental assessment of a designated project

must take into account the following factors: (c) comments from
the public—or, with respect to a designated project that requires
that a certificate be issued in accordance with an order made
under section 54 of the National Energy Board Act , any
interested party—that are received in accordance with this Act;

43. (1) A review panel must, in accordance with its terms of
reference,

(c) hold hearings in a manner that offers any interested party
an opportunity to participate in the environmental assessment.

It is clear that these clauses specifically bar restriction of
participants in the public hearings. The rewrite of the Canadian
Environmental Assessment Act  2012 , consistent with Bill C-
38, also makes no provision for the restriction or selection of
public comment in project screening, evaluation, review of draft
reports, or hearings. 

There would also appear to be no provisions under the
ministerial or cabinet powers in the legislation which would
authorize the restriction of participants in public hearings. 0
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