
A claim that the Hupacasath First Nation should be consulted
prior to ratification of the Canada-China Foreign Investment
Promotion and Protection Agreement (FIPPA) was dismissed
on August 26, by the Chief Justice of the Federal Court.
The court held that the ratification of the FIPPA was fully

within the constitutional powers of the government of Canada.
The act of ratification did not in itself have any effect on the
Hupacasath First Nation (HFN) which should trigger the duty
of the Crown to consult with, and accommodate the concerns
of the HFN prior to ratification. 

Appeal Launched
However, following analysis of that Federal Court decision, the
Hupacasath First Nation has gone ahead with an Appeal; the
Court decision raises questions that go far beyond the direct
interests of the 300-member band, which is located near Port
Alberni. Hupacasath councillor Brenda Sayers emphasizes that
it affects not only the rights of First Nations to be consulted, but
the rights of all Canadians. 
The Hupacasath are seeking financial support to cover the

costs of the appeal and also the costs from their initial court
action, assessed at $110,000 by the Federal Court.
The court appeal is backed by Leadnow, which has launched

a parallel fundraising drive. Green Party leader and Saanich-
Gulf Islands MP Elizabeth May has also thrown her support
behind the campaign.
The appeal will allow the claim to be reconsidered in

Supreme Court where, according to Drew Mildon, First Nations
legal expert at Woodward & Co, legal precedents are more likely
to be set.

Situations Arise From A Potential
First Nations Treaty

In support of the case which has just been lost, the HFN
presented a number of scenarios involving its land and
resources claims, and its expectations of self-government; HFN
does not currently have a treaty with the Crown. These
situations, said HFN, could give rise to claims by Chinese
investors which would have to be settled by arbitration under
FIPPA’s investor-state arbitration provisions (which are
essentially similar to Chapter 11 of the North American Free
Trade Agreement). 

Should this happen, the HFN continued, the Government of
Canada, as a party to FIPPA along with the Government of
China, would have to defend its actions in such arbitration. As a
result, there might well be an effect on the government’s
legislative or regulatory treatment of First Nations, and
therefore, the ‘honour of the Crown’ required prior ‘consultation
and accommodation’ by Canada with First Nations.  
The Federal Court has dismissed these possibilities as ‘non-

appreciable and speculative in nature’. Essentially, its decision
rested on the finding that the ratification of the treaty did not
have any ‘adverse impacts’ on First Nations; should any
situation arise that did harm HFN (and in which FIPPA played
a part), then HFN could claim rights to consultation and
accommodation.

Some First Nations Treaties Are
Different

However, the court did note that some ‘final agreements’
between Canada and the Maa-nulth, the Lheidli, Tla’min, Yale,
and the Tsawwassen First Nations did include clauses requiring
the government to consult with them before entering into trade
agreements which may ‘adversely affect a right of the First
Nations’. 
HFN had argued that any ‘final agreement’ they might sign

would probably include a similar clause. The Federal Court
remarked that the position the federal government took in this
case (that consultation with First Nations about trade treaties
was not required) was inconsistent with their prior assent to the
terms of these treaties!

Settling Investor-State Claims
The government, as the Respondent in the Court action, pointed
out that HFN was not a ‘party’ to FIPPA, and therefore would
not have to defend any ‘investor-state’ action brought to
arbitration by a Chinese investor. While such an action might
arise from decisions by any junior government in Canada
(provincial, municipal, band council, etc), Canada would have to
defend it; should Canada lose, it is the federal government that
would have to pay financial restitution. The arbitrator had no
authority, under the treaty, to require changes in Canada’s
domestic legislation or regulations.

The ‘Chilling Effect’
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Essentially, HFN had argued that, even though there was no
direct possibility that decisions made pursuant to FIPPA would
result in binding changes to Canadian law, challenges (real and
potential) under the investor-state provisions of FIPPA were
bound to have an effect on government decisionmaking; should
they concern First Nations governance, they would ‘chill’
legislation and policy. (This is the same argument raised by
many opponents of trade agreements containing investor-state
arbitration clauses.)
The government argued that such actions were rare, even

under NAFTA, which had been in effect for many years, and that
there was no evidence that any such action had affected
government policy. Further, there were no examples of actions
that concerned aboriginal rights (and none involving HFN).
The government also pointed out that government actions

concerning aboriginal rights were specifically exempted from
challenge under trade agreements.0
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