
A decision is expected in the Federal Court of Appeal by the end
of the month  on the case brought by the Hupacasath First
Nation (HFN)  against the Government of Canada concerning
the Canada-China Foreign Investment Promotion and
Protection Agreement (CCFIPPA). The HFN, a small First
Nations band near Port Alberni, is appealing a decision by Chief
Justice Crampton of the Federal Court Trial Decision, which
denied its claim that Canada cannot ratify the CCFIPPA without
consulting, and possibly accommodating, the interests of the
First Nation. The case was heard in Vancouver in early June.

The HFNclaimed that the interests of the First Nation in the
protection of their lands and waters would be impacted by the
CCFIPPA. Justice Crampton found such a claim too speculative
to justify such a declaration by the Court; that it could not be
said that there would be such an impact. 

The lawyers for HFNpointed out that since the investment
treaty, if it were to be ratified, could create obligations for a
minimum of 31 years, some effect is highly likely, even if it could
not be specifically described at this time. (Port Alberni has been
mentioned as a possible port for shipping coal to China.)

Discussion at the Appeal Court also touched on whether

Canada would put its obligations to China under CCFIPPA
ahead of its obligations to a First Nation under the Honour of the
Crown. Crown lawyers, however, averred that the Crown would
always seek to uphold its obligations to First Nations. 

Since the treaty contains provisions for aggrieved Chinese
investors (including Chinese state-owned enterprises) to sue
Canada before an independent tribunal over actions taken by
any level of government, including aboriginal, the question of
whether First Nations should be consulted prior to ratification
is real, they say. The federal government reportedly did consult
with provincial and territorial governments about CCFIPPA.

Meanwhile, the investment treaty has not yet been ratified
by the federal government, but could be at any time, without
any consideration by Parliament. 

The HFN action is the only legal opposition to the
ratification, so the Hupacasath feel strongly that they represent
not only all First Nations, but also all junior governments in
Canada. Some $300,000 has been donated to fund the HFN’s
legal expenses, a petition against ratification has gathered
80,000 signatures, and thousands of Canadians have expressed
their opposition to the treaty to their MPs. 0
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Decision soon on Hupacasath appeal of China treaty 




