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The gold rush returns—this time it’s the water

In British Columbia as elsewhere, water is fundamental to
the environment, human life and society, and the
economy. In this province, its allocation is governed by the
Water Act, legislation which had its roots in the pressing
need to quickly settle disputes between placer miners in
the gold rush.

Surface water claims were settled like mineral claims—
a system known as ‘first in time, first in right’ (over the
years, this has been abbreviated to the commonly used
term ‘FITFIR’) and this principle is still in use today.
Water rights are still granted in perpetuity to users ranging
from households through farms and ranches to mines,
municipal water systems, industrial plants and so on—the
latest being Independent Power Producers, whose licences
are limited to 40 years.

The Act also includes a provision which would permit
its application to groundwater in the province, but this has
never been enacted.

The provincial government is in the process of making
changes to the governance of water in BC, an exercise
known as Water Act Modernization, or WAM. This poorly
publicized activity has proceeded to the point where
revised legislation is to be proposed, but has not yet been
published.

Water Is A Commons
All land and water in the province starts out as the
property of the Crown, subject to the extent and nature of
any claims made by First Nations and agreed by the
Crown. Both the Crown and First Nations recognize the
land, water, air, and in fact the entire environment as a
‘commons’ belonging to the people.

According to the Water Act, ‘The property in and the
right to the use and flow of all the water at any time in a
stream in British Columbia are for all purposes vested in
the government, except only in so far as private rights have
been established under licences issued or approvals given
under this or a former Act.” The government claims to be

the ‘owner’ of the water, but this may be a
misinterpretation of the term ‘vested’. It’s only the Crown
that has the power to ‘vest’. (See Editorial, page 4, see also
Nelle Maxey letter beginning bottom of page 4.)

Alienation and Allocation of Water
Since water is owned by the Crown, not the government,
its ownership cannot be transferred as if it were a
commodity. However, the government may allocate or
license its use. In BC, there are over 44,000 water licenses
authorizing the diversion, use, or storage of water; about
52% of licenses are for domestic use, 35% for agriculture;
licensees pay an annual fee. These licenses have been
issued under FITFIR; the government has indicated that it
now seeks greater ‘flexibility and efficiency’ in the
allocation of water. Among the reasons given for this are
climate change, priorities in times of scarcity, conflicts
between uses, and ecosystem protection.

WAM Process So Far

The Water Act Modernization process started in
December 2009 with the publication of the Living Water
Smart blog. This was followed by the publication of a
Discussion Paper and supporting Technical Background
Report in February, 2010. The object of these documents
were to encourage discussion, and they were followed up
with 12 one-day public workshops across the province
during March and April 2010. In response, the Ministry of
the Environment received approximately 9oo written
submissions, mainly from individuals but about 20% from
sector groups and organizations.

The government now appears to be in the process of
drafting options for technical analysis and policy
evaluation, which would form a basis for proposed
legislative changes.

WAM'’s Stated Objectives
The four main goals for the WAM process have been set
out by the government:

« protect stream health and aquatic environments;
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« improve water governance arrangements;

« introduce more flexibility and efficiency in the water
allocation system; and

« regulate ground water use in priority areas and for
large withdrawals.

With respect to the last objective, two of the priority
areas are the Gulf Islands and southeastern Vancouver
Island.

Emerging Issues
First Nations, who attach high cultural and economic
value to water resources, commented that the process had
failed to meet their expectations for consultation; and
similarly, many participants in the WAM process
characterized the timelines for the process as too short.

Public meetings and submissions in the consultation
process identified the following as fundamental to the
need to revise the Water Act:

« ecosystems should be recognized as the primary water
users and their protection as a priority. This will likely
bring them into conflict with industrial and economic
water (and land) users;

« clear policies are needed with respect to new major
water uses, such as gas well fracturing and mining;

« there is a need to clarify the rules and procedures
around the planning, allocation and governance of the
province’s surface water resources, including incentives to
conserve water and use it efficiently.

« governance should not be distributed among multiple
pieces of legislation or multiple government ministries;

« governance should also honour local decisionmaking;

« water quality, particularly for domestic and food
production use, is a high priority;

» surface water and groundwater are strongly
connected, yet no attempt has yet been made to regulate
groundwater;

« land use practices affect water quality, quantity, and
timing of flow; and

« watersheds need protection from industrial activities,
including logging and roadbuilding.

State of Play
The provincial government indicates that, at this point,
policy development is proceeding with the aim of
introducing revised legislation at next spring’s legislative
session.

However, the public consultation process,
underpublicized though it may have been, has introduced
a number of issues which the public would like to have
adequately considered before any new governance regime
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can be assigned. It is also apparent that the public wants a
full-scale public discussion before new legislation is
introduced (First Nations also want further consultation). &

Water Act ‘Modernization’
Nelle Maxey

A version of the following was a submission to the Water
Act Modernization (WAM) public comment process.
he entire WAM concept is a non-solution to a real
I problem. After years and years of mismanagement
of our water supplies through removal of any
watershed protection, BC’s Ministry of Environment
(MoE) is now positing that ‘we’ are the problem and must
therefore fight with each other over remaining supplies
while it continues to refuse to protect watersheds, and
seeks changes that will remove our already degraded
water rights.

Therefore I respectfully request that MoE do nothing.
That is, you do not re-write the Water Act, and maintain
the status quo governance model, until MoE has
addressed eight public concerns which I describe below:

1) WATERSHED PROTECTION FROM RESOURCE
EXTRACTION ACTIVITIES. By devolving stream protection
(stream as defined in the Water Act means all water
courses including lakes, ponds, wetlands, streams, creeks,
springs, and rivers) in Section 9 of the Water Act to other
ministries (including Forestry and Energy and Mines),
source protection of our water supplies is abrogated by the
MOoE. This must change! If the Water Act is meant to
protect our water supplies it must override all other Acts in
that respect. You talk about the fragmented legislation
protecting water at great length, but make no attempt in
the WAM to address this problem.

Furthermore, the MoE Water Stewardship Branch
makes no bones about IPPs in the form of large run-of-
the-river projects when they state on page 32 of their
Strategic Plan that they intend to ‘Adjudicate licence
applications for Independent Power Producers in a
manner that is consistent with provincial government
corporate policy.’

As to other resource extraction activities, the MoE
passed the environmental assessment on Fish Lake being
turned into a tailings pond, placing a huge water system
running all the way to the ocean at risk of serious toxic
contamination. Many other mining activities, including
the Raven Coal project on Vancouver Island, evince the
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same unconcern with contamination of watersheds and
river systems with toxic effluent. Shame on you, MoE!

Then we have the oil and gas extraction activities in the
Horn River Basin and further north in BC. All drilling
requires the use of water for making the drilling mud.
Hydrofracking needs even more water and threatens the
contamination of water aquifers with toxic chemicals as
has already occurred in northeastern BC to some citizens’
water supplies. One shale gas well requires 8 to 10 million
gallons of toxic chemical contaminated water for the
hydrofracking process. Hydrofracking is not a licensed use
of water listed on the licenses database.

When I inquired of the Water Stewardship Branch
about this, I was informed that exploratory activities do
not pay for water use as other licensed users of water do.
Alberta farmers have seen their water supplies seriously
impacted by all of the drilling activities in their province. Is
that what we have to look forward to in BC?

A comment on the workshop here. The workshop
attempted to restrict all discussion to water and purported
that the state of our forests, other resource extraction
activities or the government corporate policy was not on
the table. Unacceptable.

Attempting to separate water from land is ludicrous.
There is really no such thing as an aquatic ecosystem. An
ecosystem by definition includes the land, water, air, all
life forms and the economies based on that ecosystem.
Within any ecosystem all elements interact. To attempt to
talk about protecting an aquatic ecosystem without talking
about the land around it and the forest, shrub or grass
cover that collects and stores the precipitation that feed
the aquatic systems is utterly meaningless. It is similarly
meaningless to assume we can have continuous growth in
either our human population or a resource-based
economy within that ecosystem. Yet this is exactly what
WAM does. 2) COMMITTED PROVINCIAL FUNDING TO
IMPLEMENT ANY CHANGES. All of the policy discussion
papers state that funding must be committed to make any
of the recommended changes come to fruition. Yet the
monies for the MoE have been cut over the next 3 years in
the current budget, as have the monies for Forestry,
ILMB, Agriculture, Energy, Mines & Petroleum
Resources.

How the BC government can with a straight face say
the WAM will protect water supplies when in fact there is
no committed funding to make this happen is beyond me.
It would appear through reading documents that the true
intent of WAM is to limit public rights to water and charge
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them more for water use through increased license fees,
water rates and so forth.

3) FULL MEANINGFUL PUBLIC CONSULTATION PRIOR TO
INTRODUCING LEGISLATION TO CHANGE THE WATER ACT,
OR BARRING THAT A REFERENDUM ON PROPOSED CHANGES
TO THE WATER AcT. This public consultation process on
such a serious subject as our water supplies is a complete
failure. First of all, your WAM Workshops were held
through a very limited ‘invitation only’ process. You
should have notified every license holder in the province of
these workshops and publicly advertised the workshops at
least a month in advance in newspapers all over the
province. Relying on computers also marginalizes a
significant portion of the public and can only be justified
as cheaper than other kinds of advertising. From the
public point of view, if you can’t afford to advertise the
discussion of changes to the Water Act, then you
shouldn’t be doing it.

Meaningful consultation means not only that the
government commit to taking into account the comments
of the public in their decision making process. It also
means that the public consultation continue in the process
so we have an opportunity to comment on each stage of
decision making by government, If the government
cannot commit to making changes at each stage to its
policies, based on the consultation, then the entire process
is meaningless.

In fact, that is why I want the BC government to hold a
public vote, an actual referendum, on the final changes to
the Water Act prior to those changes being legislated. Full
government disclosure is required. The government has
lost the trust of the people on these matters for the reasons
discussed above.

4) NO CHANGES TO LICENSE STATUS FOR DOMESTIC USE
(SURFACE WATER OR WELL LICENSES). The government
says it wants to make domestic use licenses a ‘permitted’
use. The justification for this is that the limited staff could
then turn their attention to more critical issues. First of all,
if the government can’t afford to administer licenses than
it should not be granted the powers to manage our water.
Period. Management of any of our collectively owned
natural resources is the prime charge of government. It is
a charge vested in them by the Crown. The government of
the day is not the Crown. This is the truth that government
needs to come to terms with. Then perhaps we will see
some changes in the policies that are selling off our
heritage for a mess of pottage!

5) MAINTAIN FITFIR As 1s. FITFIR is a time-
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honoured, working, self-limiting system that deters over-
allocation of water supplies. The government in its role as
manager of our water has over-allocated water in many
areas of the province according to their maps. What they
need to do is attend to their mismanagement, disclose the
reasons why they have over-allocated water supplies and
fix that process, not modify FITFIR to cover the errors
they have made. It is entirely unclear why we are in this
position.

Furthermore, often the government will state as a fact
something that is not true. For example at the workshop I
attended, a participant (a lawyer actually) asked what
information the MoE spokesperson was basing his
statement that BC had been in a drought for a number of
years and expected to be in the future. The MoE rep
immediately backiracked and said that the precipitation
data didn’t show a drought, but some areas of BC had
experienced less precipitation. This is the kind of sweeping
misstatement that the public objects to, especially when
discussing a subject as vital as our water supplies.

The problem with modifying FITFIR is that
government, behind closed doors, will develop a priority
system for modifications. This is entirely unacceptable. If
the government wants to change the Water Act then an
open process with public decision making must do it. Of
course, domestic use for health and sanitation and
agriculture must have the highest priority (after instream
flows).

Protecting instream flows, or as some prefer to refer to
this as protecting nature, is of course the basis of any
allocation system and would thus have first priority. If the
water is not there in the first place, it can’t be allocated.

But where is the data for guaranteeing instream flows?
This is the problem. First, the hydrometric stations in BC
are all federal installations over which the MoE has no
control. In fact, a few years ago there were 470 such
stations in BC, now there are 450. How can relevant data
for all allocations in BC be garnered from a shrinking
database of information? The answer: it can’t.

6) INCLUDE WORDING IN THE WATER ACT THAT
ACKNOWLEDGES WATER AS A HUMAN RIGHT,
COLLECTIVELY OWNED BY ALL AS A COMMON RESOURCE.
This public concern can not be emphasized enough as it
goes to the main problem of wrong-headed thinking
regarding water and its protection evinced in the WAM
documents. Below is a discussion I wrote recently
regarding the issue of who owns the water.

Our current government is very fond of stating that it
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owns all of the water in BC. Until recently the MoE water
website was littered with the statement. They have since
toned it down somewhat, but the words are still there and
in documents written by others as well.

This is not the truth however. The Crown is the people ,
so really the government of the day only exercises powers
like a trustee of an estate would. They do not ‘own’ the
estate, they simply manage it for a time (see also Editorial
page 4).

7) LOCAL DECISION MAKING POWER ON ALL WATER
ALLOCATIONS It was very apparent at the workshop which
I attended that the public understands all water use
decisions must be effected at the local level. This means
the government cannot simply impose across the board
standards and expect local compliance.

Local history, common sense and traditional values
must play a role in water-use decisions. This will only
happen if local decision making authority is incorporated
in the Water Act. Something that does not exist at the
present time, nor is it proposed in the WAM documents.

The WAM seems really to be an attempt by
government to escape their responsibilities to manage our
water effectively. This includes the following
responsibilities:

a) developing databases of province-wide water
information (including that related to groundwater
aquifers) that is necessary for proper management,

b) developing water use and water protection plans for
all areas of the province based on the solid data collected
above,

¢) basing water allocations on the developed plans
based on the real data

d) dedicating the funds necessary to carry out all three
levels of action including staff, equipment and IT systems
that are necessary for this work.

There is no proposal in WAM for the government to
undertake any of these activities. It seems rather that
government will only address critical or problem areas of
the province. The rest of us will continue along without
proper planning or data on which to base that planning
until we too become critical areas.

8) WE DO NOT NEED LEGISLATION TO PROTECT US
FROM OURSELVES. There will always be debates about
water use, yes. But local communities can handle that.
They always have and they always will. Water allocation is
not really the problem that MoE makes it out to be in
WAM documents. What the problem really is, is lack of
protection of our entire BC water supply from resource
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extraction and related activities.

What citizens do need from government is legislation
with teeth to protect our watersheds and pristine water
systems from dgtrucﬁon by resource extraction activities
including IPPs.
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