
On April 8, Magistrate Judge Thomas Coffin of the US federal
District Court in Eugene, Oregon upheld the rights of 21
children, ages 8–19, representing their generation, and Dr
James Hansen, representing future generations, to the exercise
of due process by the US government to control and limit the
greenhouse gas CO2 in and over the United States. This is a
novel legal action with novel objectives.

This hearing dealt specifically with motions by the US
government and the fossil fuel industry to dismiss and strike the
childrens’ action, which names the government and the industry
as Defendants. Their motions were denied, thus freeing the
action to move on to further stages in the judicial process.

A Right to Due Process
The action asks the court, more specifically, to declare that the
Defendants are violating the childrens’ constitutional rights to
life, liberty, and property by permitting a ‘dangerous
concentration of CO2 in the atmosphere’, and interfering with
a ‘stable climate system required by our nation and the Plaintiffs
alike’. Thus the point of the childrens’ argument was not that
they have a constitutional right to a clean atmosphere, but that
they have a right to due process by the government and the
industry to ensure that it is clean, under the Fifth Amendment
to the US Constitution.

Their remaining agenda is ambitious. They seek a declaration
that the Energy Policy Act, Section 201, is unconstitutional.
(This section authorizes the sale of biomass from federal lands
for energy generation.) They also ask the court to order the
Defendants to prepare an ‘enforceable national remedial plan
to phase out fossil fuel emissions’. And, very specifically, they
seek a declaration that the government’s authorization to Jordan
Cove Energy for an LNG terminal at Coos Bay is
unconstitutional. (See also story, page 4.)

Children versus Government and
Industry

Judge Coffin’s decision systematically reviewed the
requirements for such an action, characterizing it as ‘somewhere
between a civil rights action and NEPA/Clean Air Act/Clean

Water Act to force the government to reduce harmful pollution’. 
The Intervenors, besides the government, were the National

Association of Manufacturers, the American Fuel and
Petrochemical Manufacturers, and the American Petroleum
Institute. They asserted that the Plaintiffs lacked standing, raised
political questions that cannot be decided in court, and failed to
state a constitutional claim; they claimed that the ‘public trust
doctrine’ provided no basis for such a course of action.

The judge’s carefully worded and referenced decision
dismissed these assertions. He confirmed that the children were
‘suffering an injury’, and thus had standing; that the injury was
‘fairly traceable’ to the conduct of the Defendants, and that a
court decision might lead to redress for the Plaintiffs.

Not Political, but Constitutional
On the basis that the alleged harm was specifically to the
children, and that redress could be provided by the EPA, an
Agency of Government, rather than by Congress, the judge
denied that the action raised a political question. On the basis
of the Fifth Amendment (the right to due process) he asserted
the validity of a constitutional claim. The government had
allegedly acted through subsidies, regulations, etc to create
massive CO2 emissions, and in doing so had demonstrated
‘deliberate indifference’ to its duty to the Plaintiffs. 

As to the ‘public trust’ argument, Judge Coffin asked the
lawyers for the Intervenors whether the ‘public trust would
permit the federal government to cede US territorial waters to a
private corporation'. Citing their own arguments, they replied
that it could! The judge disagreed, and dismissed their
argument.

Legal Action Will Continue
Noting ‘the nascent nature of these proceedings’ the judge did
not rule on whether any of the childrens’ requests of the court
might not survive a trial. He simply denied the motions to
dismiss and to strike. A twenty-eight day period for arguing
objections follows before any appeal can be made to the US
Ninth Circuit Court of Appeals. This is a novel case and a novel
judgment, and it raises  interesting precedents. 0
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