
This lacklustre approval is the conclusion of the National
Energy Board’s Review of Northern Gateway Pipelines Limited
Partnership’s proposal to construct and operate two parallel
pipelines between Alberta and Kitimat—the Enbridge
Northern Gateway Project. The environmental review was
mandated jointly by the Minister of the Environment and the
National Energy Board.
The above conclusion is contained in Volume 1 of the report

entitled Connections: Report of the Joint Review Panel for the
Enbridge Northern Gateway Project.
When considering this approval, it is important to recall the

political environment within which the National Energy
Board’s Review took place. While it was underway, the federal
government passed legislation making sweeping changes to
both the Canadian Environnmental Assessment Act and
National Energy Board Act, which removed decisionmaking
power from the National Energy Board (NEB); making the
federal cabinet the final arbiter, with the NEB becoming merely
advisory. 
Furthermore, the Prime Minister has made no secret of his

support for this project ahead of any ruling despite the fact that
the federal government has not established clear policies on
economics, emissions, the environment, aboriginals, and, most
important, energy. 
Consequently this single proposal review was dropped into

a federal strategy vacuum, with no leadership as to how the
project might fit into any overall plan. The National Energy
Board (NEB) was without context and,  finally, left without
power. 
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NORTHERN GATEWAY PIPELINE APPROVAL
Report by Patrick Brown

After weighing the evidence, we concluded that
Canada and Canadians would be better off with the
Enbridge Northern Gateway Project than without it.

— Joint Review Panel

Reviews and Rights
A federal NEB Environmental Review process is intended to
establish whether a proposed project, which will involve the use
of and impact on Canada’s environment for private gain, is in
fact in the public interest. This rests on the assumption that all
Canadians have the right to use Canada’s environment in a
sustainable manner, and that private projects, particularly those
that exploit natural resources, must minimize environmental
impact and leave the environment how they found it.
Therefore, such a project must prove that its impact on the

natural environment is justified by accompanying benefits to
Canadians: economic, social, and environmental. 
In BC, a similar, almost parallel, consultation process applies

to First Nations rights. In the absence of overarching treaties
with the Crown, project proponents must establish their own
relationships with First Nations whose Traditional Territories
and historical activities they may impact, and prove
compensating economic, social, and environmental benefits to
First Nations.
The predominant weakness in the NEB’s reviewing process

is the consideration of one project at a time, in isolation. There
is no consideration of context, of overall strategy, of cumulative
effects. There is little consideration of alternatives, because
proponents will naturally be reluctant to discuss anything but
the scheme they have proposed.
And, since this federal environmental review is now

conducted by the NEB, rather than the Ministry of the
Environment, there is a built-in bias that an energy proposal is
likely to be approved, unless there is evidence that it would do
great and unjustified harm to the environment; in other words,
unless there are solid reasons to turn it down.
In terms of proceedings, this results in a process that is

inherently adversarial. Every assertion is contested, which may
well impede a balanced, logical, and scientific examination.
Every witness, presenter, intervener, and letter-writer is
characterized as ‘for’ or ‘against’, particularly by the media.
And, as noted in the first section above, there is a also a policy

vacuum.



National Energy Board’s 209
Recommendation

The result is a Report which expresses few strong views.
However, in Volume 2 Considerations, that has received much
public attention, is a list of 209 Recommendations, which set
out in considerable detail the standards to be met by Northern
Gateway Pipelines Limited Partnership (NGPLP) in the
construction and operation of the pipelines and accompanying
tanker operations.
It is understood that while federal Cabinet can return these

recommendations to the NEB for amendment, Cabinet cannot
unilaterally change them. 
Some of these recommendations are the direct result of

questions raised during the Joint Review Panel’s
(JRP) process. JRP discussions also resulted in
route changes as a result of geophysical factors
and First Nations concerns. Some
recommendations codify promises made by
Enbridge in the course of its submissions.
Many of the actions require detailed

reporting by NGPLPbefore, during, and after
they are carried out. This reporting will require
the assignment of significant staff resources by
the National Energy Board.
Importantly, there is no indication how these

recommendations would be enforced (particularly after the
pipelines were in operation) and what penalties might apply.

Economics for Canada
In making its case for the public interest, Northern Gateway
Pipelines Limited Partnership was not shy about claiming
economic benefits to the entire Canadian oil industry. NGPLP
claimed that because of  the current lack of access to Asian
markets, with their higher crude oil prices, the Northern
Gateway pipeline to Kitimat would raise the selling price of all
tar sands bitumen producers, not just those who buy into the
partnership. (Currently, tar sands bitumen, or ‘heavy oil’, is
discounted at between $5 and $30 per barrel, depending on
the season, in the US market.)
The company included the following negatives and positives

in its net benefit calculation:
• direct cash flows from the project;
• an adjustment for reducing unemployment;
• costs from excess capacity on main oil pipelines to the

United States;
• a calculation predicated on when the pipeline comes into

operation;
• Canadian oil price uplift;
• environmental effects (including greenhouse gases); and
• costs resulting from oil and condensate spills (on land,

offshore, and at the marine terminal).

It also included benefits from the assumed reinvestment of
additional oil company profits resulting from the price uplift!
The economics were calculated for a 30-year period. The

NGPLP case states: ‘the base case shows an overall net benefit
of $23.5 billion in constant 2012 dollars at a discount rate of 8%,
with the oil price uplift being the major contributor to net
benefits.’ And without the oil price uplift, Northern Gateway
said that the overall net benefit is negative $209 million. 
The 30-year calculation also formed the basis of NGPLP’s

estimate of government revenues: a total (without the discount)
gain of $98 billion, or an average annual increase of $2.9 billion.

Of this amount, roughly $44 billion would accrue to the
federal government and $54 billion would accrue to
provincial or territorial governments. 

The Panel was more sanguine: ‘It is
therefore difficult to determine, with
certainty, the effect the Northern Gateway
Project may have on broader market prices
once it is placed in service, or how revenues
may be invested.’
In other words, NGPLP’s figures are hard

to believe. Which led to a final even more
cautious conclusion: ‘the Panel is of the view that

the project, if constructed, would likely deliver
economic benefits by expanding and diversifying the markets
available for western Canadian crude oil exports.’
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The Panel was more
sanguine: ’It is therefore

difficult to determine, with
certainty, the effect the Northern
Gateway Project may have on
broader market prices once it is
placed in service, or how
revenues may be

invested.’

‘Upstream’ Impacts
The Panel was challenged to consider the environmental effects
of the increase in bitumen production which might be caused
by access to Asian (and possibly Californian) markets through
the new pipeline, and consequent global CO2 effects. 
Well, no, said the Panel: ‘We did not consider that there was

a sufficiently direct connection between the project and any
particular existing or proposed oil sands development or other
oil production activities to warrant consideration of the effects
of these activities.’
But the NEB Report did record that bitumen production was

increasing faster than upgrader capacity, or pipeline capacity. It
is clear that the tar sands production and environmental
performance were being deliberately excluded from the Panel’s
terms of reference.

For a comprehensive and convincing read about upstream
impacts, read Andrew Nikiforuk’s Tar  Sands, Dirty Oil and the
Future of A Continent, 201o, Vancouver, Greystone/David
Suzuki Foundation.



NGPLP’s assumptions were supported by the Government of
Alberta, its funding participants (see related article, front page)
in the Enbridge Northern Gateway Project, and the Canadian
Association of Petroleum Producers. 
For a variety of reasons, the assumptions and calculations

were questioned by the Alberta Federation of Labour, the
Coastal First Nations, the Coalition (ForestEthics Advocacy,
Living Oceans, and Raincoast), the Haisla Nation, the UFAWU
and CAW unions, and Ms. Josette Wier.
The Alberta Federation of Labour argued that, once the

Northern Gateway pipeline was full, it could no longer be the
‘price-setting mechanism’ for the entire tar sands industry.
The Panel disagreed, but said ‘new pipelines connecting

producing regions with consuming regions change market
dynamics in ways that cannot easily be predicted’ and concluded
‘if constructed, the project would significantly expand and
diversify the market options for western Canadian crude oil
supply which would contribute to the realization of full market
value pricing over the long term’.
Further support for this view was later supplied by the

Government of Alberta, which advanced the NEB’s historical
position that ‘well-functioning markets tend to produce
outcomes that are in the public interest’.  
Following discussions on the pipeline’s possible effect on the

development of upgraders in Alberta, the Panel came to an even
weaker conclusion, that ‘the economic benefits of the project
would likely outweigh any economic burdens’.

Engineering and Technical
Much of the JRP’s Report was devoted to a description of the
pipeline route, its engineering and its facilities. On these matters,
the Panel had little to say, except to record NGPLP’s promises as
commitments—converted into many of the 209 conditions.
Page after page is devoted to recording what NGPLP said, with
little or no comment from the panel.
However, from Community Advisory Board suggestions

came a number of improvements:
• thicker-walled pipe;
• additional isolation valves to protect environmentally-

sensitive locations;
• increasing the frequency of in-line inspections across the

entire pipeline system;
• installing complementary leak detection systems; and
• staffing all pump stations 24-hours-per-day.

Dilbit Characteristics
The Panel listened to plenty of questions about dilbit, and was
in implicit agreement that its behaviour, either in a pipeline or
if spilled, had not been well researched. 
In the end, the Panel dismissed any concerns: ‘The Panel is

not convinced that dilbit meeting the Enbridge Crude Petroleum
Tariff would be more corrosive than conventional heavy crude

oils. The Panel has based this conclusion on the hearing
evidence including the outcomes of Enbridge’s management of
internal corrosion issues on Line 4, which has no internal
corrosion issues.’
And further on: ‘Although there is some uncertainty

regarding the behavior of dilbit spilled in water, the Panel finds
that the weight of evidence indicates that dilbit is no more likely
to sink to the bottom than other heavier oils with similar
physical and chemical properties.’
The wording of these conclusions is somewhere between

tentative and uncertain.
Spills

Inevitably, much of the Panel’s work focused on spills, both on
land and at sea. Environment Canada had recommended that
NGPLP consider research on environmental behavior and fate
models, addressing topics such as weathering, dispersion
potential, oil-particulate interactions, submergence, and
remediation options for shorelines.
Again, Panel conclusions admitted the painfully obvious but

tended towards the ‘it all depends’ variety: ‘The type and
duration of effects would be highly variable and would depend
on the type and volume of product spilled, location of the spill,
exposure of living and non-living ecosystem components to the
product spilled, and environmental conditions.’
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Pipelines & Upgraders
The entire dilbit scheme is questionable. The tar sands industry
imports condensate by tanker from Asia, pipelines it to Alberta,
mixes it 30:70 with bitumen, pipelines it back to the BC coast,
and loads it into tankers to take it back to Asia, where the
bitumen will be separated out and refined into fuel and other
petroleum products.
The 30% condensate, 70% bitumen mix means that the

main pipe must be sized some 50% larger than a conventional
oil pipeline, and, if bitumen were upgraded in Alberta, the
condensate twin pipe would not be necessary.
You may ask: questionable, compared to what? How about

a plan which upgrades the bitumen in Alberta, and then pipes
synthetic crude to markets. Or one that also refines the
synthetic crude in Canada, and then pipes product to markets.
Northern Gateway Pipelines Limited Partnership’s Hearing

did discuss this, but the question posed was: if we build the
pipeline, would it discourage anyone from building an upgrader
in Alberta? 
At the time, it seemed no company wanted to do so. In any

case, the project the Joint Review Panel was looking at is for a
pipeline. Conclusion: ‘We were not persuaded that the project
would prevent the development of upgrading capacity in
Canada.’ 



In consideration, the seaward approaches to Kitimat was
divided into two areas, the Confined Channel Area and the
Open Water Area. Each have their hazards, and
wind and wave characteristics. The Panel
concluded: ‘that the physical characteristics
of the Confined Channel Assessment Area,
and its potentially lower rates of natural
dispersion and degradation, would likely
result in longer lasting spill effects on
certain living and non-living
environmental components in the Confined
Channel Assessment Area than for a spill in
the Open Water Area.’
Nonetheless, the Panel’s conclusions dismissed

any real concern about spills: ‘The Panel finds that a large
terrestrial, freshwater, or marine oil or condensate spill would
cause significant adverse environmental effects and that the
adverse effects would not be permanent and widespread.’
Significant, but not permanent or widespread. This

conclusion is hardly conclusive; in fact, almost contradictory.

Emergency Prevention and Response
Much of the Panel’s report essentially documented Northern
Gateway’s presentation regarding their design approach to
precautions against spills along the pipeline route, in the Clore
and Hoult Creek tunnels, and at the Kitimat terminal. In BC, the
NGPLP said, only 2% of the pipeline would be more than two
kilometers from existing road access.
More attention was paid to the prevention of tanker spills,

regardless of the fact that the NEB did not claim any jurisdiction
in this area.
‘The oil spill preparedness and response commitments made

by Northern Gateway cannot ensure recovery of the majority of
oil from a large spill. Recovery of the majority of spilled oil may
be possible under some conditions, but experience indicates that
oil recovery may be very low due to factors such as weather
conditions, difficult access, and sub-optimal response time,
particularly for large marine spills.’
Essentially, the Panel’s report recognized the risks that

remained, even after extensive mitigation of spills. However, ’It
is the Panel’s view that, after mitigation, the likelihood of
significant adverse environmental effects resulting from project
malfunctions or accidents is very low.’ 
The Report did, however, call for more research by Enbridge.
Environmental Considerations 

NGPLP presented, at length, its plans concerning marine birds,
marine mammals, marine fish, species at risk, atmospheric
environment, terrestrial vegetation and wetlands, old growth
forests, non-native weed species, soils, terrestrial wildlife and
wildlife habitat, woodland caribou, grizzly bear, terrestrial birds,
amphibians, freshwater fish and their habitat, and surface and

groundwater resources. In some cases, the information was
detailed and comprehensive. 

The measures and evaluations described are those
required for normal operations of the pipeline,
terminal, and tankers, not in the event of a spill.
Enbridge Northern Gateway committed, in all
cases, to management and mitigation measures
required by the Panel.

People & Communities
The so-named section of the NEB Report
established what NGPLP should do to maintain
relationships with the commercial fishing, forestry,

trapping, hunting, recreational fishing, and aggregate,
mineral, agricultural, and oil and gas industries. The

section also recorded its realtionship to infrastructure, social,
educational, employment, health service, regional landuse, and
marine planning processes. Much of this concerned Aboriginal
communities. 
Given the NGPLP’s commitments, the Panel was generally

satisfied that there would be a minimum of adverse effects. 
In particular, Enbridge Northern Gateway has initiated a

number of programs that are designed to meet Aboriginal
concerns.
Limited Capacity for Non-Partners

The Panel appeared surprised to learn that the NGPLP planned
to make only 5% of the capacity of the pipeline (and 10% of the
condensate pipeline) available to shippers who were not part of
Northern Gateway’s Limited Partnership. The result would be
the partnership’s close to  monopoly control of the Asian market
for tar sands dilbit.
One of the principles inherent in the regulation of pipelines

by the NEB is that a pipeline is a ‘common carrier’; that is, its
facilities and services are available to any shipper at a non-
discriminatory price. 
At the same time, the NEB recognizes that pipelines will not

be built without prior commitments by shippers.
The NGPLP partners will enjoy preferential pipeline tolls.

This is contrary to the NEB ‘common carrier’ policy, which holds
that all users of a pipeline have fair access to pipeline capacity
and pay the same tolls.
The Panel expressed its concern about these policies, but

deferred any decision about them to rate hearings to be held
after the limited partnership is fully  formed.

The Corporate Structure
Faced with this corporate structure, the Panel was concerned
about the overall finances of the project, the toll structure, the
availability of pipeline capacity to non-partners, and the liability
for costs and damage should there be an accidental spill.
Northern Gateway has proposed that tolls for uncommitted

shippers would be 180% of tolls for Limited Partners (with
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‘The Panel finds
that a large terrestrial,

freshwater, or marine 
oil or condensate spill would
cause significant adverse
environmental effects and that
the adverse effects would
not be permanent and

widespread.’



transportation commitments).
The Panel also did not approve of the rate of return being

fixed (at 11-12%) for 30 years; it suggested that the proper
term would be the same as for shipping agreements.
It suggested that the spot shipper rate should be
determined by monthly auctions.
Because the pipeline may be the first to

make access to Asian markets possible,
and the project may become ‘strategic
infrastructure with a national interest’, the
NEB expects to maintain close ‘regulatory
oversight’ over tolls and capacity. This
would be consistent with NEB’s
characterization of  pipelines as ‘common
carriers’.
In particular, the Panel would prefer that

available capacity for ‘spot shippers’ should be at least 10%,
but because shippers’ agreements have not yet been finalized,
will not impose it as a condition of approval.
As for spill liability, the NEB will require that, for any event,

Northern Gateway must be prepared to make available:
• ready cash of $100 million to cover the initial costs of a spill;
• ‘core coverage’ of $600 million, consisting of third party

liability insurance and equivalent instruments; and
• ‘financial backstopping’ of parental guarantees, or no fault

insurance, of $250 million to cover excess costs
In terms of reporting back, the list of conditions sets out in

some detail requirements covering construction and operations.
In particular, the Limited Partnership must provide annual
surveillance and financial reports as a Group 1 company, and
quarterly reports on throughput broken down by shipper
category.

What’s Next
If the federal cabinet approves the pipeline, and the NEB issues
the ‘Certificate of Public Convenience and Necessity’, Enbridge
Northern Gateway still faces the BC government’s requirements
for ‘world class’ spill response plans for both land and marine
spills, the assurance that Northern Gateway will have developed
good relations with all the First Nations involved, and finally,
the real obstacle—the requirement that BC should be

compensated in an amount that reflects the risk the province is
taking in hosting the pipeline. Just how much compensation
that might be has not been indicated by the Province.

The First Nations involved have indicated their firm
opposition to the pipeline, and have stressed their
willingness to fight in the courts and, if
necessary, on the ground. In particular, this is
because the federal government has
abdicated its responsibility to consult with
First Nations, leaving it to NGPLP or the
NEB.
Five environmental groups are taking the

Government of Canada to court claiming that
it has failed to meet its legal responsibilities

under the Species at Risk Act. The groups are
challenging the federal government’s years of delay in

producing recovery strategies for four species—the Pacific
humpback whale, Nechako white sturgeon, marbled murrelet
and southern mountain caribou. The habitat for all four species
would be impacted by the Enbridge Northern Gateway Project
pipeline.

Island Tides has been deluged with press releases giving
reasons for condemning the approval.
The Dogwood Initiative has suggested they would be willing

to initiate a campaign under BC’s Referendum legislation. Public
opinion in the province would appear to be sufficient to assure
Dogwood’s success.
Alleging errors in the report, three separate lawsuits have

been filed in Federal Court by the University of Victoria
Environmental Law Centre (representing BC Nature and
Nature Canada), the Haisla Nation, and  Ecojustice
(representing Forest Ethics Advocacy, Living Oceans Society,
and Raincoast Conservation Foundation).

Numerous other individuals and organizations have
indicated their willingness to fight the pipeline in the courts.
The government’s extraction of the NEB’s teeth can work

both ways; Cabinet can cancel the project. And the Prime
Minister might get cold feet about forcing the project on BC in
the face of a 2015 election. 0
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‘The Joint Review
Panel appeared frustrated in

its attempts to record the terms of
the Limited Partnership, shipping
agreements, tariffs, and various
precedent agreements between the
funding participants. Indeed, the
names of four out of ten potential
Limited Partners could not

be disclosed.’


