
T
here’s a new Water Sustainability Act (Bill 18) in the
works, to replace the original Water Act, which dates
from  1909. The legislation was introduced on March 11. 

The matter of pricing water isn’t in the new Act. A separate
document, entitled ‘Pricing BC’s Water’ is on the web
http://engage.gov.bc.ca/watersustainabilityact/. Comments on
this will be accepted by the government until April 8. 

Howerever, there will be no fees for groundwater, and
permits issued by the Oil and Gas Commission are exempt from
charges.

Violations Of Water Act For Fracking
Few British Columbians will be aware of the new Act, except the
Western Canada Wilderness Foundation and the Sierra Club of
BC Foundation, who are pursuing a lawsuit alleging that the Oil
and Gas Commission has been flouting the provisions of the old
one. The new Water Sustainability Act has only reached First
Reading in the legislature, so the old Act is still in effect.

Water use permits issued under the Water Actused to have
a limit of twelve months and, following legislative changes on
March 28, 2013, twenty four months. Any longer tenures
required the issue of a Water License which, under the Act,
required notification of those affected and a more complex
application procedure. However, the BC Oil and Gas
Commission routinely issued follow-on permits which had the
effect of extending the permits, sometimes for many years.

The Western Canada Wilderness Committee and the Sierra
on Club of BC Foundation appeared in BC Supreme Court
March 17, citing close to a hundred instances where the
commission  is violating the Water Act by issuing consecutive
permits to Encana Corporation. The BC government, defending
the suit, stated that there was nothing in the Act saying that the
OGC could not issue such permits.

The WCWC and the Sierra Club are asking for these permits
to be quashed. Clearly, their court action was undertaken to
draw attention to the enormous volumes of water, drawn from
lakes, streams, aquifers, and the Williston Reservoir, and used
for fracturing gas wells in northeast BC.

Provisions Of The New Act  
The lawsuit may have had the effect of accelerating the
presentation by the government of the new Water Sustainability
Act, which has been in the works for years. It essentially merges
the provisions covering permits and licenses, and sets a time
limit for ‘use approvals’ not exceeding 24 months. There is
provision for review of a license after 30 years.

However, consecutive approvals are clearly anticipated:
‘Section 10(3) For certainty, a use approval may be issued
authorizing a person to divert water from a source of water
supply for a water use purpose in relation to an appurtenancy,
if any, specified in the use approval, whether or not a use
approval was previously issued authorizing the person to divert
water from the same water source supply for the same water use
purpose in relation to the same appurtenancy.’ 

(‘Appurtenancy’ is not defined in the Act. Wikipedia says an
‘appurtenance’ is ‘a term for what belongs to and goes with
something else, with the appurtenance being less significant than
what it belongs to.’)

This example will indicate the complexity of this new
legislation, which deals with both surface water and
groundwater. It provides for the notification of those affected by
new water-use applications, and for the possibility of hearings.
There is provision for the consideration of the environmental
flow needs of a stream or aquifer. It appears to continue the
principle of ‘first in time, first in rights’ characteristic of the
Water Act, but specifies a precedence of water uses which also
applies (‘domestic’ uses come first, followed by waterworks,
irrigation, mineralized water, mining, industrial, oil and gas,
power, storage, conservation, and last ‘land improvement’). Also
covered are well construction and operation, protected rivers,
and of course enforcement of regulations, offences, ‘creative
sentencing’, etc. Fees and charges are to be established by
cabinet (see first para.) 0
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